nd 
asec, 
PERE, 
Brees 


x 
Sens 


sae 


a 
to 


et 


a 


i 
A 


oe 


are 


See. 
‘S 


ne 
se 


Digitized by the Internet Archive 
in 2024 with funding from 
University of Toronto 


https://archive.org/details/31/61120596812 


ile fl *s 
hay 


, 
i 
va 
yp 
nee eis rene? yh 0 a4 
ae 59) G0: ent ee ogy 4 ; © a Dd 
” need ‘¥ " > va 4 
8 pay 
: ’ " ea) . eo. * a 
ai 1° ee i @ 
‘wal, : ae ane ra & vad , , 
a a oS ers 6 7 
T n ) 
| . ; ' ~~ 
eu i Th ty | 
in oa ; 
ibe eee fa) tet =) 4 
7 ey a ae) w 
- ¢ % 44 7 ¥ ? ee . é 
7 a 2 yen 
Bea ee 
fi 
a ¢ 


14 oO] 
THE MINISTER'S ADVISORY COMMITTEE ON THE Be. ae 
IMPLEMENTATION OF THE LAND TRANSFER TAX ACT, 08) oui 


1974 AND THE LAND SPECULATION TAX ACT, 1974 


c/o 5Ist Floor, 
Toronto-Dominion Centre, 
Toronto, Ontario, 

M5K 1G1. 


July” 26," 1974 


The Honourable Arthur K. Meen, 
Minister of Revenue, 
Parliament Buildings, 

Queen's Park, 

TORONTO, Ontario, 

M7A 1X8. 


Dear Mr. Meen: 


THE LAND TRANSFER TAX ACT, 1974 
THE LAND SPECULATION TAX ACT, 1974 


On May 31, 1974, the Minister's Advisory Committee on the 


implementation of the above-mentioned Acts was provided Terms of Reference 


to: 


(a) 


(b) 


(c) 


(d) 


review general submissions made to the Ministry on the 


Acts; > 


recommend to the Minister the solicitation of additional 
submissions of a general nature in respect of any aspect 
of the administrative procedures or regulations required 


to implement the Acts; 


make recommendations to the Minister in respect of any 
administrative procedures or regulations required to 


implement the Acts; and 


review the technical provisions of the Acts with a view to 
identifying and advising the Minister of any anomalies 


or provisions requiring clarification. 
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Our Committee met in plenary meetings on eleven days between 
the end of May and today. In addition, the two sub-committees which were 
formed to deal with each of the Acts met on several other days during 
the same period. Certain members of the Committee met with representatives 
of the legal profession specializing in real estate matters. Represen- 
tatives of the Ministry of Housing, the Ministry of Tourism, and of the 
Law Property Branch of the Ministry of Consumer and Commercial Affairs 
attended our meetings. As you know, several officials of the Ministry of 
Revenue, including R. J. Weiers, Isaac Stephenson, W. Duggan and Gordon 
Jacobs acted as ex-officio members of our Committee. Mr. Duncan Allan 
of the Ministry of Treasury, Economics and Intergovernmental Affairs was 


also present at a number of our meetings. 


The following are the highlights of our report. 


LAND TRANSFER TAX ACT, 1974 


We have recommended that a non-resident person who would otherwise 
be subject to the higher rate of land transfer tax (20%) should be subject 
to the lower rate of land transfer tax in respect of a conveyance under which 
he is acquiring a property for actual use and occupation by him for the 
purpose of conducting a commercial or industrial business carried on by him 


in Ontario. 


The Honourable John White made two statements in his Budget 
Speech of April 9, 1974 that are particularly relevant to this recommendation. 
He said first that "In examining the problem of rapidly rising prices for 
real property in Ontario, it has become increasingly apparent that large 
scale acquisition of land by non-residents of Canada is a significant factor". 
He also stated: "I emphasize ....... that it is not our intention to penalize 
industries which seek to locate or expand in this province, although we would 
encourage these established companies to broaden Canadian equity participation". 
Referring to the Land Speculation Tax Act, Mr. White said; ''There is no 
okey ise oy Seeman speculation... < by non-residents bids up (land) prices 
artificially, increases the cost of housing and generates unwarranted windfall 
gains. 

From these statements and others that have been made by Ministers, 
it would appear that the primary policy objective of the two statutes as 


they relate to non-residents is to curb large scale acquisitions of land 
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by non-residents to be held by them on a speculative basis or as passive 
"investors" and that a secondary policy objective is to avoid penalizing 
bona fide users of property who are actually occupying and using the 


subject land to commence or expand business activities in Ontario. 


Members of our Committee have expressed serious reservations about 
the administrative and political wisdom of seeking to graft onto land transfer 
tax legislation a complex and totally discretionary review procedure along 
the lines of that provided for in the Foreign Investment Review Act (Canada). 
They have also questioned, as a matter of practicability, the efficary of 
of such a tax based solely on the value of transferred land, and then only 
on land transferred to non-residents, as a tool to achieve the Government 's 


apparent goals of economic planning and land use. 


One of the fundamental and most important principles of modern 
taxing legislation is that its application to individual taxpayers not 
be contingent upon the exercise of a discretionary power by administrative 


or political authority. 


A review procedure of the type apparently contemplated by the 
Government would constitute a significant departure from this principle 
and, in the opinion of the Committee, a significant retrograde step in 
the area of tax legislation. This would be a particularly inappropriate 
development in Ontario which, with some considerable justification, can 
regard itself as a leader not only in Canada but also in the English-speaking 
world in the field of modern and enlightened legislation regarding the rights 


of persons vis-a-vis governmental authority. 


In our meeting of May 31, 1974, the Executive Director of the 
Fiscal Policy Division of the Ministry of Treasury, Economics and Inter- 
governmental Affairs indicated that his Ministry would attempt to provide 
our Committee with a position paper on land transfer tax exemption criteria. 
While our Committee has not yet received these criteria for review and 
comment, we believe that it would be an almost impossible task to arrive 
at any appropriate land transfer tax exemption criteria such as geographic 


location, type of industry, size of business, kind of land, etc. 


It is noted that the Land Transfer Tax Act provisions regarding 


seasonal properties and permanent residences may have adverse economic effects 


on certain areas of the Province such as Northern Ontario. As this type of 
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consideration relates to a policy decision of the Government, no recommendation 


concerning this possible problem is contained in this report. 


To avoid possible abuse, we recommend that the Land Transfer 
Tax Act be amended to provide that the registration of any form of notice 
of unregistered conveyance is deemed to constitute registration of such 
conveyance. Under the existing provisions of the Act, registration of a 
notice, caution, etc. that gives notice of a conveyance which is itself 
unregistered, does not appear to give rise to the tax. In the case of a 
lease, registration of a notice of lease rather than the lease itself 
is quite common for reasons that have nothing to do with land transfer 
tax. Unless the Land Transfer Tax Act is amended as recommended, there 


will be an inducement to avoid the tax by the notice of lease route. 


Although we have made certain limited recommendations regarding 
the definitions of non-resident person and non-resident corporation in the 
Land Transfer Tax Act, we believe that these provisions require further 
study and consideration by the Committee and by the Government. We doubt 
that those provisions adequately achieve, in concept, the basic policy 
objectives of the statute, as we understand them, in relation to non- 
resident ownership of land. Moreover, we believe they are technically 


deficient from the point of view of both Government and taxpayers. 


LAND SPECULATION TAX ACT, 1974 


In our report, we have recommended that Section 4 of the Land 
Speculation Tax Act be amended by deleting clauses (i) and (j), which 
exempt government purchase or expropriation transactions from a tax 


otherwise payable if the transaction were with a private party. 


Our Committee feels strongly that the provision of the preferred 
tax treatment of land transactions with the Ontario Government inherent 
in Section 4 (i) and (j) has created a situation which may adversely affect 
the future of the housing and land development industry in Ontario. This 
exemption from tax on transactions with government provides a mechanism, 
when coupled with the Ontario Land Corporation, for a substantially increased 
role by government in land development and a severe tax disincentive for 
transactions with anyone other than government. Each and every land 
transaction with the Government of Ontario, which might otherwise attract 


the 50% land speculation tax, would be under a cloud of suspicion. Unless 
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our recommendation of deleting clauses (i) and (j) of Section 4 is accepted, 
there would be created a potential two-price system for all Ontario land. 

On the grounds of horizontal equity from a tax policy viewpoint, these 
exemptions for government purchase or expropriation transactions should 

be repealed. In the situation where an owner of land is subject to 
expropriation, we have suggested that alternative relief should be provided 

in the form of a potential rollover, which would put that owner in the same 
position after the transaction as he was before, rather than in a better 
position as now provided under the existing provisions of the Land Speculation 


fax Act. 


We consider our recommendation with respect to Section 21 of the 
Land Speculation Tax Act to be of extreme importance. On pages 62 to 64 of 
our report, there are detailed recommendations, and reasons therefor, with 
respect to this provision dealing with subdividers. Our Committee is of 
the opinion that before a land development or subdivision transaction 
should be exempt from tax, there should be a significant addition of economic 
value to the designated land. If, however, this is achieved, we recommend 


a much broader exemption for the subdivider who sells serviced land. 


There are a number of extremely complex areas in both Acts, 
where we have not yet provided firm recommendations, which require further 
substantial study by the Government. In lieu thereof, we have endeavoured 
to define the problems by setting out observations, suggestions and a study 


paper for each topic: 


* the problem area of deemed dispositions on change in share 
control of a corporation and the possible adverse effect 


on the minority shareholder; 


* the implementation of a number of rollover provisions, i.e. tax-free 
transfers, which we have recommended in the case of the transfer 
of designated land between spouses, members of the family, 


parent-subsidiary relationships, etc. 


* the liability for tax on the initial entering into of a lease, 
which in our view, should be an exempt transaction for the 


purposes of the Land Speculation Tax Act. 
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We urge you to implement our Committee's recommendations 
as soon as possible in the form of regulations; however, a number of our 
recommendations cannot remain as regulations but, instead, should be enacted 
as amendments to these statutes during the fall session of the Legislature. 
We further suggest that as soon as possible public announcement be’ made as to 
how the Land Speculation Tax Act will be interpreted in the areas of subdividers' 
sales of land to builders, tax-free rollovers, and a number of our recommendations 
pertaining to farmers. In addition, we would hope that you would announce 
the prospective repeal of Sections 4(i) and (j) of the Land Speculation Tax 


Act. 


The Committee has provided you with comments on the deductibility 
of the land speculation tax for income and corporation tax purposes, and 
we hope that this matter will be resolved between the Province of Ontario 


and the Federal Government with all due dispatch. 


We have previously advised you of our recommendation that a number 
of the technical regulations which will be drafted as a result of our 
recommendations should be reviewed in advance by our Committee and members 


of the legal profession specializing in real estate matters. 


This interim report is the submission of the entire Advisory 
Committee. We feel that it is in the public interest that information 
on possible changes in these two Acts be made available to the private 
sector. For this purpose, we recommend that this report be made available 


to the public in whatever manner you consider appropriate. 


Unquestionably, there are recommendations in which some of us 
would wish for a different emphasis in expression, or a different reason 
expressed for a recommended change, but after substantial discussion on these 
complex, and somewhat novel pieces of legislation, we are now willing and 


satisfied to join in subscribing our names to the report which follows. 


The members of the Advisory Committee wish to thank you, as 
Minister of Revenue, and the Government of Ontario for this opportunity 


of serving our Province. 
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soaker: 


We would be pleased to mect again in September or to 


provide any other assistance which may be required by your Ministry. 


Respectfully submitted, 


R. M. Anson-Cartwright, F.C.A., Chairman 
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William Allan W. Mitchell 
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wv Rao Kell, 0.C. 


(alternate for J. C. Phillips) 
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Douglas Andison Dz NN.’ Morris, iGcA- 
(alternate for J. R. O'Kell) (alternate for L. Shankman) 


cc: The Honourable Wm. G. Davis 
The Honourable John White 
Mr. D. A. Crosbie 
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The Land Transfer Tax Act, 1974 
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‘i SUGCESTED AMENDMENTS 


RECOMMENDATIONS FOR AMENDMENTS TO THE LAND TRANSFER TAX ACT 


Registration of Notice of a Conveyance: 


1. RECOMMENDATION: That the LTTA be amended to provide that 
the registration of any form of notice of any unregistered 
"conveyance'' (as defined in S. 1(1)(c)) shall be deemed to 
constitute registration of such conveyance, and that 
provision be made to permit deferral of payment of the tax, 
if any, arising in respect thereof until the earlier of 


(a) the time when the transaction that is effected by the 
conveyance is closed, and 


(b) the transferee under the conveyance goes into 
possession of his interest in the land 


if registration of the notice precedes such event. 


COMMENT: Subsections 2(1) and 2(2) impose tax upon the tender for registration 
of "..... a conveyance whereby any land is conveyed ..... to any transferee". 
Registration of a notice, caution, caveat or similar document that gives notice 
of a ''conveyance" which is itself unregistered does not appear to give rise to 
tax. Because registration of such a notice, caution, caveat etc. may provide 
substantial protection to an owner of an interest in land, thus making 
registration of the actual conveyance less significant to him, there will, 
unless the Act is amended as recommended, be an inducement to avoid the tax 

in this way. (In the case of leases registration of a notice of lease rather 
than the lease itself is quite common for reasons that have nothing to do with 
land transfer tax.) If the Act is amended as suggested, registration of 
taxable notices, caveats etc. (other than notices of lease) will be infrequent 
and consequently provision of a mechanism to permit deferral of any tax payable, 


as recommended, should not cause significant administrative problems. 
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Assignment of Mortgages: 


2. RECOMMENDATION: That the definition of "land" in S. 1 
(1)(d) of the LTTA be amended by adding at the end thereof 
the words "but 'land' does not include an interest held in 
land solely as security for some indebtedness secured by 
the land’. (See Land Speculation Tax Act’ ("LSTA"), 


5. 1C IK) )e 
COMMENT: Although transfers of land made to secure or discharge a mortgage 
are not subject to tax (S. 1(1)(b)), assignments of existing mortgages appear 
to be taxable when registered. This was not the case under the old Land 
Transfer Tax Act and such assignments are specifically excluded from the 
definition of ''designated land" under the LSTA (S. 1(1)(b)). The subjection 
of transfers of such security interests to tax under the LITA appears to be a 


drafting oversight. The wording suggested for the amendment is taken without 


change from the LSTA. 
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Resident status of a ''Public Corporation": 


3. RECOMMENDATION: That 


1. The LITA be amended by adding paragraph 1(1)(fa) 
immediately after paragraph 1(1)(f) thereof that 
a corporation that is, at the time at which the 
determination of its resident status under the Act 
is being made, a "public corporation" within the 
meaning of the Income Tax Act (Canada), may establish 
in prescribed manner that the circumstances of share 
ownership described in subparagraphs 1(1)(f)(i) and 
(11) do not. apply to it. 


2. Regulations be prescribed under such provision that 
adopt an approach similar to that used in Regulation 3100 
of the Income Tax Regulations (Canada), but applicable 
to all "public corporations" (as described above); and 


3. That a regulation be prescribed to provide that, unless 

more than 10% of the shares of any "public corporation" 

(as described above) are owned by any one non-resident 

person, or any group of non-resident persons who act 

in concert in relation to the corporation, paragraph 

1(1)(f£)(i) does not apply for purposes of determining 

the resident status of such corporation. 
COMMENT: In the absence of some rules and procedures such as those recommended 
it will be impossible for many corporations whose shares are widely held to 
establish definitively their resident status for purposes of either the LITA 
or the LSTA. And in cases where such a corporation is at or near the dividing 
line, its status can fluctuate from day to day. A definitive set of rules 
and compliance procedures is required and there would appear to be little if 
any opportunity for significant abuse under the approach recommended. With 
regard to clause 3 above, see submission of Purdy Crawford of Osler, 


Hoskin & Harcourt attached as Exhibit 1. With regard to all three recommendations, 


see outline of suggested regulations attached as Exhibit 2. 
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AREA CODE 416 TELEPHONE 362-2il/ 


Os LER, HOSKIN & HARCOURT CABLE ADDRESS “CARTHOS” 
BARRISTERS & SOLICITORS TELEX O68 72467 


be F MOCRRIVGE 6 TU DR LAMBRE,. QC 
STUART THOM OC CR OBRLFRLQOC 
FAM HUYCRE, QC AL BEATTIE,QOC 
EOWARO SAUNDERS OC AW LANGMUIR, OQ C 
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M BRYOEN, QO C 
JM HUYCKE, Q.C 
K BOYLAN,O.C 
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R.G.FERGUSON,O.C. J.G.OSLER, O.C 


Ronald M. Anson-Cartwright, Esq., 

Chairman, 

Ad Hoc Advisory Committee on Land Speculation 
Tax Act and Land Transfer Tax Act, 

Price, Waterhouse & Co., 

re UO. BOX OL; 

Toronto-Dominion Centre, 

Toronto, Ontario. 


Dear Sir: 


Re: Land Transfer Tax Act 


There are one or two aspects of the definition of 
"non-resident corporation" in this Act which have caused us 
and certain of our clients some concern. 


To set the problem in context it relates to the 
application of the definition to a corporation which may be 
clearly under de facto Canadian control either because a large 
block of shares is owned by a Canadian resident or a group of 
Canadian residents or because the shares of the corporation are 
so widely held that the company is controlled by its management 
which is based in Canada. The corporation may not be able to 
establish however that it is not a non-resident corporation 
within the meaning of Section 1(1) (f£) (i) of the Act because of 
its inability to ascertain whether all its registered share- 
holders actually own the shares registered in their names or 
whether such shares are held in trust for persons who may or 
May not be residents of Canada. Further the corporation may 
actually have a recorded share ownership that indicates 50% or 
more of the votes are represented by shares registered in the 
name of a substantial number of widely scattered non-residents 
who do not individually own any substantial block of shares. 


This can result in what is obviously a Canadian con- 
trolled company being classified as a non-resident corporation 
under the Act and we suggest that the Act should be amended or 
a regulation enacted to change this result. 
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OSLER,HOSKIN & HARCOURT 


Ronald M. Anson-Cartwright, Esq. guly Tl, ao74. 


We have given some thought as to how this matter might 
be dealt with by a regulation which would exempt such a corpora- 
tion on the basis of a determination that the Act was not intended 
to apply to such a corporation and at the same time not create any 
loopholes which would result in the Act not being applicable in 
circumstances where it was obviously intended to apply. One 
approach that might be taken is one which would be consistent with 
the amendment to Section 1(1) (f£) (ii) which was made to the Act 
during the course of its enactment whereby even if any one non- 
resident person owns shares representing 25% or more of the vote, 
it can still avoid being classified as a non-resident person on 
the basis therein outlined. Under this approach if the aggregate 
number of shares owned by a non-resident or by a group of non- 
residents is not in excess of a specified amount and the corpora- 
tion is in fact controlled in Canada, it would not be regarded as 
a non-resident person. To illustrate our suggested approach in 
specific terms we have prepared and enclose two alternative out- 
lines of the wording which might be used in a regulation. If 
the first alternative approach is taken then because of the 
limitation on the number of shares that can be held by a non- 
resident person or group of non-resident persons we do not think 
Ministerial discretion would be required. On the other hand if 
alternative number 2 were considered (which would be more con- 
sistent with Section 1(1) (f) (ii) then ministerial discretion 
would probably be required. We prefer alternative number 1 Since, 
as lawyers, we like to avoid the use of ministerial discretion. 


I would be glad to discuss this matter further if you 
so desire. 


Yours very truly, 


oe... 


Purdy Crawford 


HPC:kg 

cc. The Honourable Arthur Meen 
The Honourable John White 
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Alternative 1 


Outline of suggested regulation re, Section 2 ():G6) (i) of the. Act 


Subclause 1(1) (f) (i) of the Act does not apply where 
(1) no non-resident person or no group of non-resident persons 
owns shares of the corporation to which are attached 10% or more 
of the voting rights ordinarily exercisable at meetings of share- 
holders of the corporation, and (ii) the corporation is not in 
fact controlled, directly or indirectly, by a non-resident person 
or group of non-resident persons. 

Any references in the Act to a "group of non-resident 
persons" does not include an aggregation of persons or any part 
thereof who together own all of or any part of the shares of, 
or all of the shares or any part of the shares of a particular 
class of, any corporation in relation to which the reference is 
relevant, except where those persons act in concert with one 
another in any matter or transaction affecting the corporation 


or its management, ownership or financial affairs. 
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Alternative 2 


Outline of suggested regulation re Section 1(1) (£) (i) of the Act 


Subclause 1(1) (f) (i) of the Act does not apply where 
it is established to the satisfaction of the Minister (i) that 
no non-resident person or no group of non-resident persons owns 
shares of the corporation to which are attached 25% or more of 
the voting rights ordinarily exercisable at meetings of share- 
holders of the corporation, and (ii) that the corporation is 
not in fact controlled, directly or indirectly, by a non-resident 
person or group of non-resident persons. 

Any references in the Act to a "group of non-resident 
persons" does not include an aggregation of persons or any part 
thereof who together own all or any part of the shares of, or 
all of the shares or any part of the shares of a particular 
class of, any corporation in relation to which the reference is 
relevant, except where those persons act in concert with one 
another in any matter or transaction affecting the corporation 


or its management, ownership or financial affairs. 
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Exhibit 


OUTLINE OF SUGGESTED REGULATION RE PARAGRAPH 1(1)(£) 


OF THE LAND TRANSFER TAX ACT 


In the case of a corporation that is, at any time at which 
the provisions of paragraph 1(1)(f) of the Act are being 
applied in respect thereof, a “public corporation" within 
the meaning of paragraph 89(1)(g) of the Income Tax Act 
(Canada), for purposes of paragraph 1(1)(f) of the Act the 
following rules apply: 


(1) 


(2) 


(3) 


(1) 


subparagraph 1(1)(f)(i) of the Act does not 
apply unless one non-resident person or a 

group of non-resident persons owns shares of 

the corporation to which are attached 10% or 
more of the voting rights ordinarily exercisable 
at meetings of the shareholders; 


for the purposes of subparagraph 1(1)(f)(v) of 
the Act a corporation shall be deemed not to be 
controlled directly or indirectly by more than 
one non-resident person unless it is in fact 
controlled, directly or indirectly, by a group 
of non-resident persons; and 


for the purposes of subsections (1) and (2) the 
term "group of non-resident persons" does not 
include any aggregation of persons unless the 
persons comprising such aggregation act, directly 
or indirectly, in concert with one another in 
matters or transactions affecting the owner- 
ship, management or financial affairs of the 
corporation in respect of which the expression 

is relevant. 


Where at any time in the 120-day period immed- 
iately preceding the time in respect of which 
the determination of the non-resident status 
of a corporation is relevant for the purposes 
of the Act or of the Land Speculation Tax Act, 
1974, an authorized officer of a corporation, 
by knowledge of the name and resident status 
of a sufficient number of shareholders of the 
corporation is satisfied that subparagraph 
1(1)(£)(i) or (ii) of the Act does not apply, 
whether by operation of subsection 1(1) or 
otherwise, he may so establish on behalf of 
the corporation by completing and filing with 
the Minister a prescribed form. 
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(2) 


Where, at any time in the 120-day period described 
in subsection (1) in respect of a corporation, 


(a) the corporation was a public corporation 
within the meaning of paragraph 89(1)(g) 
of the Income Tax Act (Canada), and 


(b) circumstantial evidence indicates that 
it is not reasonable to conclude that 
subparagraph 1(1)(f)(i) or (ii) of the 
Act applies, whether by operation of 
of subsection 1(1) or otherwise, to make 
the corporation a non-resident person, 


an authorized officer of the corporation may 
establish on behalf of such corporations that 
such subparagraph does not apply by making and 
filing with the Minister a sworn declaration 
setting forth the facts upon which he relies 
in concluding that paragraphs (a) and (b) are 
applicable in respect of such corporations. 
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Resident Status of a "Mutual Fund Trust": 


4. RECOMMENDATION: That, for purposes of determining the 
resident status, for purposes of the LITA, of a trust that 
is a "mutual fund trust" within the meaning of the Income 
Tax Act (Canada), a procedure analagous to that of 
Recommendation 3 for public corporations be implemented. 
COMMENT: Mutual fund trusts are, by definition under the Income Tax Act, 
widely held investment vehicles and the problem they face in determining 


definitively their resident status under the LTTA is similar to that 


experienced by public corporations. 
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"Non-Resident Persons'' - Individuals: 
5. RECOMMENDATION: That S. 1(3)(a) be repealed. 


COMMENT: At present the combined effect of S. 1(1)(g)(i) and 1(3)(a) is to 
confer automatic and irrebutable resident status on a "landed immigrant" 

CEO. One Tes sta who has been lawfully admitted to Canada for permanent 
residence in Canada ....."') from the day of his arrival in Canada, regardless 
of whether he can reasonably be said to be "ordinarily resident" in Canada 

in the usual sense of that term. This can lead to abuse. It is both 
appropriate and reasonable to put such a person on the same basis as a 
Canadian citizen - i.e. that he must establish that he is "ordinarily resident" 
in Canada in addition to holding the requisite immigration status. 
(Consideration might also be given to restricting S. 1(3)(b) so that it applies 


only to Canadian citizens.) 
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"Non-Resident Person'' - Trusts: 


6. RECOMMENDATION: That the words "established by a non-resident 

person within the meaning of subclause (i), (ii) or iv or" 

in the first three lines of S. 1(1)(g)(iii) be deleted from 

the LITA. 
COMMENT: It should be immaterial that the person who originally "established" 
the trust was, at the time, a "non-resident person". So long as the requisite 
percentage of beneficial ownership is, at the time at which the determination 
is relevant, owned by resident persons the policy objective of the statute is 
satisfied. There are, for instance, a large number of pension fund trusts 
and profit sharing plan trusts that were originally "established" by Canadian 
subsidiaries of non-resident parent corporations but whose funds and assets 
are now held entirely for the benefit of Canadian resident employees. There 
are also real estate investment trusts (REIT's) which were established by 
non-resident persons but the majority of the trustees are resident Canadian 
citizens not affiliated with the non-resident who established the trust and 
all or virtually all the beneficiaries under the trusts, the unit holders, 
are Canadians. It cannot be intended that such trusts be fixed forever with 


"non-resident" status. 
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"Non-Resident Person'' - Unit trusts: 


7. RECOMMENDATION: That Section 2 (2) of the LSTA be amended 

to include provisions analogous to subclauses (vi) and 

(via) of Section 1°(€1)(d) of the LSTA to cover trusts and 

beneficial interests in trusts. 
COMMENT: The beneficial ownership of land held in a trust, for example a unit 
trust, can be transferred by way of a transfer of the units or similar beneficial 
interests in the trust. There appears to be a loophole in the scheme of the 
two Acts (LTTA and LSTA) combined in their attempt to encompass, at least, 
transfers of the beneficial ownership of "designated land'' where control of the 
designated land passes to non-residents. This occurs because transfers of 
trust interests are not caught by the LITA and the charging provisions of 
S. 2(2) of the LSTA refer only to dispositions described in subclauses (vi) 
and (vii) of S. 1(1)(d) of that Act. Those subclauses encompass only transactions 


involving corporations and their shareholders. 
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S.2 - Charging Provisions: 


8. RECOMMENDATION: That the words 
from the second and third lines 
and 2(2 *oPfMEne LITA. 

COMMENT: For purposes of the Act a trust 


of such trust is himself a transferee and 


under either 2(1) or 2(2), depending upon 
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"or in trust for" be deleted 
of each of subsections 2(1) 


is an entity or person, the trustee 


a conveyance to a trustee is taxable 


the resident status of the trust 


itself as determined under S. 1(1)(g). The language of these two subsections 


referred to in the recommendation is confusing in that it seems to suggest 


that, in some instances at least, the status of a trust as a separate entity 


should be ignored. This may lead to unintended problems of interpretation - 


e.g. where a trustee takes a conveyance in trust for A (40%), a non-resident 


person and B (60%), a resident person. (The recommendation and comments are 


equally applicable to the use of the same words in S. 4(3)(a)). 
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Land Acquired by Non-Resident Person for Development: 


a. 


RECOMMENDATION: That S. 16(1) of the LTTA be repealed and 
replaced with provisions that give effect to the following 
scheme to apply to non-resident persons who are land 
developers: 


i 


Provided that either 


(a) the non-resident person holds a valid Registration 


Certificate (which could be made subject to 
renewal annually or at some other appropriate 
interval) issued by the Minister, or 


(b) the land in question is processed and resold in 
accordance with conditions, including any time 
limits as to resale, agreed to in writing 
between the Minister and the non-resident person 


the amount of the difference between the tax under 

S. 2(2) and 2(1) would be deferred and become payable 
only if, at a time when the subject land was still 
owned by the non-resident, 


(c) in any case referred to in (a), he ceased to hold 
a valid Registration Certificate, or 


(d) in any case referred to in (b), he failed to comply 


with the conditions agreed to in writing with the 
Minister 


and the Minister would be authorized to accept, as 
security for the tax thus deferred, any security 
satisfactory to him (in lieu of providing in the Act 
that the whole of the subject property automatically 
becomes subject to a lien for the deferred tax). 


If the subject land is sold by the non-resident person 
before the happening of the event referred to in l(c) 
or 1(d), as the case may be, the deferred tax would be 
cancelled, as presently contemplated by S.16(3) of the 
Act. 


There should be no requirement that the non-resident 
person, at the time of his purchase of the subject 
land, satisfy the Minister as to the resident status 
of ultimate purchasers of the land from him. 
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COMMENT: The recommendation contemplates (and the Act, or Regulations made 
pursuant to a specific provision in the proposed amendment, should so provide) 
that a Certificate of Registration would be issued only to a non-resident 
person who satisfies the Minister that his principal business in Canada 
includes, as a significant component thereof, the active subdivision, servicing 
and sale of real property. The desired policy objective of the Act would appear 
to be achieved - and in fact fostered - by facilitating and encouraging the 
active development of land by such persons. In cases where the non-resident 
person does not hold a Registration Certificate, the policy objective can be 
achieved by the imposition by the Minister of conditions which he considers 

to be appropriate in the circumstances. In either case if land is actually 
being developed and resold the results desired by the Government are 

presumably being achieved and, as a policy matter, the tax otherwise payable 


under S. 2(2) should be foregone, 


This should be so regardless of the resident status of any subsequent 
purchaser of the land. If the development function is being satisfactorily 


performed by the "non-resident'"' developer, there is no logical reason to impose 
a S. 2(2) tax on him because the person buying from him is a "non-resident 
person. (Think of the housing development with 250 single family units of 
which 5 are eventually sold to non-resident persons - who will be required to 


pay S. 2(2) tax on their purchase price). 


The ability to provide security to the Minister otherwise than by 
way of a statutory lien imposed on the whole of the subject land will give the 
taxpayer much more flexibility and may substantially simplify his financing 
arrangements. The Minister will be fully protected since he must be satisfied 


as to the adequacy of the security offered. 


The Registration Certificate procedure will greatly simplify and 
expedite both compliance by taxpayers and administration by government officials 
in respect of bona fide and active development activities being carried on in 
Ontario by developers who are "non-resident persons" within the meaning of the 
Act. And a requirement for periodic renewal of the registration certificates 
will permit the Government to guard against abuse. It must be presumed that 
the Government favours active and effective competition in the land develop- 


ment industry as one means of ensuring competitive pricing of serviced lots. 
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This objective will be fostered by facilitating to the greatest extent possible, 
consistent with the policy objectives of the LITA, the continued participation 
by bona fide, active land developers in the land development industry in 


Ontario notwithstanding that they are "non-resident persons" for purposes of 
the Act. 
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Non-Resident Persons: Final Orders of Foreclosure: 


10. RECOMMENDATION: That S. 16(4) of the LTTA be repealed 
and reenacted to provide that where it is established 
that, in the case of a tender for registration of a 
final order of foreclosure that would otherwise be taxed 
under S. 2(2), it is established that 


(a) the mortgagor and mortgagee were dealing at arm's 
length, 


(b) the foreclosure was effected for the purpose of 
safeguarding the rights or interests of the 
mortgagee in respect of a loan made by him, the 
whole or any part of which is outstanding, and 


(c) neither the giving of the mortgage nor the 
foreclosure in respect thereof was carried out 
for the purpose of avoiding payment of tax under 
Sy 202)20f the Act. 


tax shall be payable under S. 2(1) in respect of such 

final order. 
COMMENT: There is evidence that the potential tax under S. 2(2) on foreclosures 
will inhibit the flow of mortgage funds into Ontario from non-resident lenders 
simply because, as between two otherwise equal risk situations in Canada, this 
is an added risk element attaching to an Ontario mortgage. In fact there will 
be very few cases where this will become relevant and even fewer cases where 
the foreign borrower will not dispose of the foreclosed property at the 
earliest opportunity consistent with appropriate market and other relevant 
conditions. There can be no significant risk to the Government's policy 
objectives in the adoption of the recommended provision. If evidence of abuse 
manifests itself in the future (which seems most unlikely) remedial amendments 


can be made at that time. 
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"Non-Resident Corporation" - Definition: 


11. RECOMMENDATION: That S. 1(1)(£)(i) of the LTTA be amended 
bysadding after the words " ..... or by one or more 
corporations incorporated, formed or organized elsewhere 
than in Canada'' the parenthetical phrase (other than any 


such corporation that is controlled directly or indirectly 
by one or more persons who are not non-resident persons) 


or by otherwise altering the definition of "non-resident 

corporation" to achieve the indicated result. 
COMMENT: As S. 1(1)(f)(i) is presently worded a Canadian subsidiary of a 
foreign incorporated corporation that is itself controlled (e.g. wholly-owned) by a 
Canadian resident (e.g. an individual resident in Canada) is a "non-resident 
corporation. This is clearly an inappropriate result and cannot have been 


intended by the draftsman. 
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Non-Resident Insurance Corporations: 


12. RECOMMENDATION: That, in the case of a corporation that 
is a "non-resident person" but 


(a) is registered to carry on business in 
Canada under the Canadian and British 


Insurance Companies Act (Canada) or 


under the Foreign Insurance Companies 
Act (Canada), 


(b) is licensed to carry on business in 
Ontario under the Insurance Act 
(Ontario), or 


(c) is a corporation incorporated in Canada 
that is subsidiary to a corporation 
described in (a) or (b) 


tax be payable under S. 2(1) and not under 2(2) of the 
LTTA in respect of transfers of land included in the assets 
such corporation is required to maintain to meet the legal 
requirements imposed on it in respect of investment of its 
assets in Canada. 


COMMENT: See separate representations made by The Canadian Life Insurance 


Association. 
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RECOMMENDATIONS FOR REGULATIONS UNDER THE LAND TRANSFER TAX ACT 


Exemption - Tax Otherwise Payable Not More Than $1.00 


14. RECOMMENDATION: That all conveyances be exempted where 
the tax otherwise payable under S. 2 would be not more 


than $1.00. 
COMMENT: A regulation to this effect would exempt all releases, quit claim 
deeds and similar "conveyances" where only nominal considerations are involved. 
(A similar administrative practice under the old Act was of doubtful legal 


validity.) 
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Exemption - Conveyances to Estate Beneficiaries 


15. RECOMMENDATION: That any conveyance made to a transferee 

who takes the property in the capacity of a beneficiary, 

whether as a specific devise, as a distribution of the 

residue of an estate or on an intestacy - e.g. pursuant 

to the Devolution of Estates Act, be exempt from tax. 

The basic test for exemption should be whether the 

transferee is receiving the property in satisfaction of 

all or part of his beneficial interest in the estate of 

the deceased. 
COMMENT: The rationale for such a rule is that the value of the consideration 
being given by the transferee is nil. It should not matter, for example, that 
the beneficiaries of an estate may, as between themselves and perhaps in 
agreement with the Executor, have agreed to an allocation amongst themselves 
of specific assets different from that provided for in the will. Although 
technical distinctions can be made in various circumstances that might support 
an argument for some tax, such lines are difficult to draw and the distinctions 
become fine. A general rule such as that proposed does not offend the policy 


of the Act, is more equitable as between beneficiaries in marginally different 


legal situations and will be far easier to administer. 
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Exemption - Conveyances Arising out of Marriage Relationships 


16. RECOMMENDATION: That all conveyances made between spouses 

Or ex-Spouses pursuant to a marriage contract, a separation 

agreement or a settlement made in conjunction with divorce 

action be exempt. 
COMMENT: It seems particularly inappropriate for the Government to impose a 
tax on a transaction made necessary by the break-up of a marriage. But in 
addition to this consideration, a difficult practical problem is that of 
determining the "value of the consideration" involved in such transactions. 
All these problems are overcome by the recommended rule at very little cost 
in revenue terms but at significant savings in terms of administrative and 


political headaches. 
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Section 2(2) Exemption - Non-Resident Persons: Principal Residences 


17. RECOMMENDATION: That a person otherwise taxable under 

S. 2(2) of the LTTA who intends to become ordinarily 

resident in Canada within 6 months time be subject to 

tax at the rate prescribed in S. 2(1) of the Act in 

respect of a conveyance under which he is acquiring a 

property for actual use and occupation by him as his 

principal residence (which would not include recreational 

property). 
COMMENT: Almost all persons who come to Ontario from a foreign jurisdiction 
and intend to stay long enough to justify, as a practical matter, purchase of 
a residence will soon acquire landed immigrant status. But there is often a 
delay. Immigration procedures take 8-10 weeks and perhaps as much as 4 months. 
It is now possible for many of such persons to obtain a temporary work permit 
pending issue of landed immigrant status. But, as the Act now stands and given 
the price of housing and the cost of a 20% tax on such price, such persons will 


be put to the unreasonable inconvenience of having to go into temporary 


accommodation until their landed immigrant status is received. 


On the other hand few people who do not apply for landed immigrant 
status can stay here longer than 1 year on a work permit and very few, if any, 
of such persons would be interested in purchasing a residence. In view of 
these facts it seems unreasonable to continue the temporary road block that 
the Act now contains for a prospective landed immigrant. Nor is there any risk 
of significant instances of "passive" foreign ownership of Ontario property 


developing out of these circumstances. 


Such a provision would also cover a Canadian citizen purchasing a 


principal residence prior to his return from abroad. 
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Section 2(2) Exemption - Employers who are Non-Resident Persons: Purchase 
of Property for Use as Principal Residence by Employees 


18. RECOMMENDATION: That a person otherwise taxable under S. 2(2) 
be subject to tax at the rate prescribed in S. 2(1) in respect 
of a conveyance under which he is acquiring a property for 
actual use and occupation by one or more of his employees as 
his (their) principal residence. 


COMMENT: This recommendation is a natural and reasonable extension of the 


recommendations 17 and 19. 
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Section 2(2) Exemption - Non-Resident Persons: Property Acquired for 


Business Use. 


19, RECOMMENDATION: That a person otherwise taxable under 

S. 2(2) be subject to tax at the rate prescribed in 

S. 2(1) in respect of a conveyance under which he is 

acquiring a property for actual use and occupation by 

him for the purpose of conducting a commercial or 

industrial business carried on by him (including a 

property acquired by him to be leased by him, in the 

ordinary course of his business of selling goods or 

rendering services, under an agreement by which the 

lessee undertakes to use the property to carry on the 

business of selling, or promoting the sale of, such 

goods or services). (Such exemption should not 

extend to include land that is included in the 

inventory of a business carried on by the non-resident 

person.) 
COMMENT: When he announced the new LITA Mr. White, the Treasurer, made two 
statements that are particularly relevant to this recommendation. He said 
first that "In examining the problem of rapidly rising prices for real 
property in Ontario, it has become increasingly apparent that large scale 
acquisition of land by non-residents of Canada is a significant factor" 


(emphasis added). He also stated "I emphasize ..... that it is not our 
intention to penalize industries which seek to locate or expand in this 
province, although we would encourage these established companies to broaden 
Canadian equity participation" (emphasis added). Referring to the Land 
Speculation Tax Act Mr. White said "There is no doubt ..... speculation ..... 
by non-residents bids u land rices artificially, increases the cost of 


housing and generates unwarranted wind fall gains". 


From these statements and others that have been made by Ministers 
it would appear that the primary policy objective of the two statutes as they 
relate to non-residents is to curb large scale acquisitions of land by non- 
residents to be held by them on a speculative basis or as passive investors" 
and that a secondary policy objective is to avoid penalizing bona fide users 
of property who are actually occupying and using the subject land to commence 


or expand business activities in Ontario. 
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These policy objectives, if they are correctly discerned, would 
be well served if Recommendation 19 were implemented. Such a regulation 
would in no way undermine the efficacy of the LTTA as a deterrent to speculative 
acquisitions by non-residents or to the acquisition of substantial interest 
to be held by non-residents as passive investors. It would, on the other 
hand, have a number of significant advantages: it would give effect to the 
stated policy objective of not penalizing industries that locate or expand 
in Ontario: it would greatly simplify the operation and administration of 
the Act: in particular it would render unnecessary a great volume of 
administrative and political value judgments that have the potential for 
being extremely difficult and sensitive for the administration and for the 


Government. 


Members of the Committee have expressed very serious, strongly 
felt reservations about the administrative and political wisdom of seeking 
to graft onto land transfer tax legislation a complex and totally discretionary 
review procedure along the lines of that provided for in the Foreign Investment 
Review Act (Canada). They have also questioned, as a matter of practicability, 
the efficacy of such a tax based solely on the value of transferred land - 


and then only on land transferred to non-residents - as a tool to achieve the 


Government's apparent goals of economic planning and land use. 


If regulation by the Government for these purposes is justifiable, 
it should not be limited to land use by non-residents only but should apply 
to land use by all persons, resident and non-resident alike. A land transfer 
tax on non-resident purchasers is an inappropriate vehicle as a control 
mechanism for these purposes and, as a practical matter, would probably prove 
to be largely ineffective in achieving the apparently hoped for planning and 


land use results. 


One of the fundamental and most important principles of modern 
taxing legislation as it has developed in Anglo-American jurisdictions is 
that its application to individual taxpayers not be contingent upon the 


exercise of a discretionary power by administrative or political authority. 
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A review procedure of the type apparently contemplated by the Government would 
constitute a significant departure from this principle and, in the opinion of 
the Committee, a significant retrograde step in the area of tax legislation. 
This would be a particularly inappropriate development in Ontario which, with 
some considerable justification, can regard itself as a leader not only in 
Canada but in the English speaking world in the field of modern and enlightened 


legislation regarding the rights of persons vis-a-vis governmental authority. 
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Section 2(2): Non-Resident Persons: Final Order of Foreclosure 


20. 


RECOMMENDATION: That a person otherwise taxable under 
S. 2(2) be subject to tax at the rate of prescribed in 
S. 2(1) in respect of a conveyance that is a final order 
of foreclosure where the initial steps leading to 
foreclosure were taken by the mortgagee prior to 

April, 10, 1974. 
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Exemption - ''Rollover" Transactions with Related Corporations 


21. RECOMMENDATION: That a conveyance be designated to be 
an exempt conveyance if it effects: 


1. a transfer of land from a corporation to a 
shareholder thereof in the course of and pursuant 
to a liquidation, winding-up, or dissolution of 
the corporation; 


2. a transfer of land between a person, other than 
a corporation, and a corporation if, immediately 
after the transfer, that person owned not less 
than 80% of the shares of each class of the 
outstanding shares of the corporation, or 


3. a transfer of land between two controlled 
corporations 


and, for purposes of this provision any two corporations 
are deemed to be "two controlled corporations" if 
immediately after the transfer 


4. one owns not less than 80% of the shares of each 
class of outstanding shares of the other; or 


5. not less than 80% of the shares of each class of 

shares outstanding of each of the two corporations 

are owned by a single third corporation. 
COMMENT: In the definition of "conveyance" in S, 1(1)(b) of the LTTA the 
concept of transfer of legal ownership without any change of beneficial 
ownership is accepted as a non-taxable event. The same principle of 
exemption is logically appropriate in the case of inter-company transfers 
so long as there is a high degree of continuity of economic ownership. This 
becomes particularly important when the applicable rate of tax - e.g. 20% 
under S. 2(2) - becomes very significant in relation to the value of the 
asset being transferred. The rollover regime suggested by the recommendation 
requires a high degree of continuity of economic ownership, is limited to a 
relatively narrow group of transactions and would not expose the Act to 
undue avoidance. (There is a potential avoidance problem under S. 2(2) of 


the LSTA where designated land is held in a sub-subsidiary (third tier) 


corporation and shares of the parent (first tier) corporation are sold. 
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Although the proposed rollover regime might be said to potentially 
exacerbate this problem, the answer is that the problem itself must be 
solved and, when this is done, any ancilliary effect of the proposed 
rollover regime will also disappear. Departmental officials are aware 


of the S. 2(2) problem under the LSTA). 


It has been suggested by officials that complete exemption of 
such transactions from tax, as opposed to tax at the low rate (S. 2(1)), 
may be unattractive to the Government. The reasons given were that tax 
was payable under the old Act on such transactions, has therefore become 
“institutionalized" and the Government will be "reluctant to forego the 
revenue''. These reasons are difficult for the Committee to accept in the 
face of what, in its view, is a sound logical and reasonable case for full 
exemption. And, given the dramatic increase in revenue that the LTTA and 
LSTA will produce it would be particularly inappropriate to deny exemption 
on the basis of the relatively small revenue loss that would flow from such 


a provision. 
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Value of Consideration: Time of Determination 


22. RECOMMENDATION: That where the consideration that is 
: required to be valued under S. 2, and 1(1)(m) is 

something other than cash, the value thereof shall 
be deemed to be the fair market value thereof on the 
date when the agreement reflected in the conveyance 
was entered into by the parties (i.e. as opposed to 
the closing date or the date of tendering for 
registration of the conveyance). 


COMMENT: The Act is, as presently worded, uncertain in its application 
to these situations. Certainty is desirable, since significant fluctuations 


in value of the consideration in question can occur, and the reasonable date 


for valuation would seem to be the date when the bargain was struck. 
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Value of consideration: Leases: 


22. RECOMMENDATION: That, in the case of a lease that is a 
taxable conveyance, its value for purposes of S. 2 of 
the Act be as determined under 2. below, or, if an amount 
is determinable under 1. below, the lesser of 


1. where the amounts and times of payment of rent under 
the lease are reasonably determinable, the present 
value of the lease payments (determined as if the 
lease payments were computed, or to be computed, on 
a net, net basis) determined on the basis of a 


discounting factor that reasonably reflects the then 
current market interest rates, and 


2. the present fair market value of the leased property 
less a prescribed percentage thereof determined by 
reference to the length of the term of the lease, 
including options and renewals, as follows: 


Term of Lease Prescribed Percentage 
30 years nil 
29 years BU 
28 years 6.6 
20 years 2520 
15 years 30.0 
ll years 63.3 


COMMENT: The basis for computation of the tax payable under S. 2(1) or 2(2) 
of the LTTA is "the value of the consideration for the conveyance". S. 18(2)(e) 
authorizes the making of regulations "providing for the method of calculating 


and ascertaining the value of the consideration in any case or class of cases". 


In the case of a lease that is a taxable "conveyance" under the Act, 
the basis for the tax should be "the value of the consideration (given, or to 
be given by the lessee) for the conveyance (lease)"". The objective of any 
formula or procedure adopted to determine that value should therefore be to 


arrive at a result that is, as nearly as may be possible as a practical matter, 
the present value of the lease payments to the extent those payments are 


reasonably referable to the use of the property, for the term of the lease, of 
the leased property. The portion of the lease payments reasonably referable to 


such use should be not more than the portion thereof that would be payable on a 


"net net lease’ basis, as that term is generally understood in commercial 


leasing circles. 
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It will not always be practicable to determine the amount of such 
lease payments given the many forms of leases that will be encountered, many 
of which will involve variable payment formulae. Consequently, as a 
practical matter, it is felt that an alternative formula or approach is 
required. That suggested is based on the rationale that the value of any 
leasehold interest should, on a present value basis, be equal to the present 
value of the leased property to the owner, before subjecting it to the lease, 
minus the present value of the owner's right to regain possession of the 
reversion at the end of the lease term. To implement what is regarded by 
the Committee to be a practicable and reasonable application of this approach, 
it has arbitrarily been assumed that a lease for more than 30 years is 
equivalent, for purposes of the Act, to outright ownership of the property and 
that a lease for a lesser term represents a corresponding proportion of the 


present value of the leased property. 


The Committee has assumed, in making this recommendation, that the 
Government will retain the 10 and 30 year exemptions now provided for leases 


by regulation. 
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RECOMMENDATIONS FOR INTREPRETATION BULLETINS UNDER THE LAND TRANSFER TAX ACT 


Amalgamations: 


236 


RECOMMENDATION: An Interpretation Bulletin should be published 
to confirm that, in the case of a statutory amalgamation of 

two or more corporations, there is no transfer of any land owned 
by any of the predecessor corporations on the basis that there 
is no change of beneficial ownership. (A "conveyance" tendered 
to give effect to a change of name, for example, would not be 
taxable). 
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Transfer to trustee for corporation to be incorporated: 


24. 


RECOMMENDATION: An Interpretation Bulletin should clarify the 
following points: 


1. A conveyance to the trustee is, when tendered, taxable. 


2. A subsequent conveyance from the trustee to the new 
corporation is, when tendered, not taxable. 


3. The resident status of the trustee will determine the tax 
payable on the conveyance to him (administrative procedures 
will be required to overcome any uncertainty as to that 
status preceding actual incorporation of the corporation). 
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Contributions of capital to corporations: 


25. RECOMMENDATION: An Interpretation Bulletin should confirm 

that where land is transferred to a corporation as a 

contribution of capital, there is no consideration given 

by the corporation and the conveyance is therefore not 

taxable. 
COMMENT: The kind of transactions contemplated involve contributions 
of capital (assets - in this case a transfer of land) to a corporation by 
one or more of its shareholders where no consideration is given by the 
corporation to the shareholder(s) in respect of the transfer. In accounting 
concepts, the value of the asset (land) received by way of such transaction 
is recorded in a "contributed surplus" account of the corporation. As a 
practical matter, such transactions will normally occur in situations where 
the corporation is wholly-owned, or very substantially owned, by the shareholder 
making the contribution. In other cases, where there is another significant 
equity interest involved, any accretion in value to that equity interest by 
reason of a "contribution of capital" by another shareholder will, in effect, 


be gratuitious - i.e. no consideration will flow to the contributing shareholder 


from the other equity interests. 
Since, in transactions of this kind, there is 
(a) no consideration in fact given for the transfer, 


(b) usually (i.e. in wholly-owned subsidiary situations), no 
change in the beneficial economic interest in the land, 


and 


(c) even if there is a partial change in the beneficial 
economic interest, it occurs gratuitiously - i.e. for 


no consideration, 


it is submitted that complete exemption from the tax is appropriate. 
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RECOMMENDATIONS REGARDING FORMS UNDER THE LAND TRANSFER TAX ACT 


PE eh OO bd et 2 ee En ncaa, 


RECOMMENDATION: Form 1. There should be added, in paragraph 1. 
of the Form, an additional sub-paragraph (and box) describing 
the deponent as an officer of the corporation that is the 

named transferee to which the land is conveyed. 
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The Land Speculation Tax Act, 1974 
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RECOMMENDATIONS FOR AMENDMENTS 
TO THE LAND SPECULATION TAX ACT 


Distribution by trust in satisfaction 
of capital interest: 


27. RECOMMENDATION: That the LSTA be amended in Section 1(1) 

(a)(i)(B) to provide for a rollover of designated land to 

a beneficiary where the assets of a trust comprising 

designated land are transferred to a beneficiary 

out of the trust in satisfaction of a beneficiary's 

capital interest therein. 
COMMENT: In most situations, a trustee and the beneficiaries of the trust 
do not deal with each other at arm's length. As the Act is at present 
worded, the effect of the definition of "disposition", and "proceeds of 
disposition" would cause any gain occurring during the period of adminis- 


tration of the trust to be taxable at the time the designated land is 


distributed in specie to a beneficiary. 
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Family farm - adjusted value of designated land 
to transferee: 


28. RECOMMENDATION: That the LSTA be amended to provide 
that Section 1(1)(a)(i)(C) should only apply where (D) 
relating to the family farm is not applicable. 
COMMENT: The amendment is necessary to ensure that a choice is not available 
between the fair market value and the adjusted value in a non-arm's length 
sale. In an inter vivos transfer of a family farm, the adjusted value should 
be rolled over to the transferee and there should be no step-up in basis of the 


designated land. 
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The Family Farm = cost: 


29. RECOMMENDATION: That Section 1(1)(a)(i)(D) of the LSTA 

be amended by removing the words "the adjusted value" on 

lines two and three and replacing them with the words, 

"the cost computed according to sub-clause A, or sub- 

clause (ii) whichever is". 
COMMENT: Where a family farm passes from generation to generation under 
the Act as it is at present worded, the addition to the cost base contemplated 
by sub-clause (v) is computed on the adjusted value at the time of its 
first disposition. This includes the costs of improvements and the net 
maintenance costs whereas it is felt (if Recommendation 32 is adopted) these 
have already been provided for and it is felt that it would be inappropriate 


to allow the 10% compounded on these costs. 


For example if A sells to B in 1990 after owning the farm for 


10 years, and B holds the land for 10 years and A's adjusted value is: 


Cost $30,000 
Improvements 20,000 
Net Maintenance Costs 10,000 

$60,000 


B would add to his adjusted value under Section 1(1)(a)(v) 10% of $60,000 
compounded for 20 years. This recommendation would provide for the compounding 
to use as a base the cost of $20,000 and Recommendation 32 would provide for 
the improvements and net maintenance costs of A to be included in the adjusted 


value of B. 
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Rollover of designated land to members of the family: 


30. 


COMMENT ; 


RECOMMENDATION: That the LSTA be amended by adding a 

new section to the Act to provide that where an election 
is made on a prescribed form in connection with the 
disposition of designated land in Ontario between "members 
of the family" as that term is described in clause 1(1)(g) 
of the LSTA the amount stated in the election to be the 
proceeds of disposition shall be the adjusted value of 

the transferor and shall become the adjusted value of the 
transferee and the proceeds of disposition for the 
transferor. 


The Committee is of the opinion that conveyances between "members 


of the family", as broadly defined, cannot be construed as speculative 


transactions. The policy objectives of the Treasurer as stated in the 1974 


Ontario Budget are: 


(a) designated to stablize prices 


(b) discourage speculative activity, and 


(c) the success of the tax will be inversely related to its 
revenue yield. 


Therefore transfers of designated land between members of the family 


should be exempt and the adjusted value of the designated land to the transferor 


immediately before the transfer should become the adjusted value of the 


non-arm's length (member of family) transferee. 
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Adjusted value - neutral zone: 


31. RECOMMENDATION: That the LSTA be amended to provide 
in Section 1 (1)(a)(ii) the amount to be included 
in the adjusted value is the greater of the fair 
market value on April 9th, 1974 or the actual cost 
to the transferor otherwise computed. 


COMMENT: This amendment is required to ensure that in those situations 


where the value of designated land decreased between the date it was 


acquired and April 9th, 1974, tax does not become payable where the disposition 


does not produce any profit. 
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Transfer of farm land within the family: 


32. RECOMMENDATION: That the LSTA be amended to provide in 
Section 1(1)(a)(iii) that the costs of improvements added 
by any previous transferor who acquired the land in a 
transaction to which clause (h) of Section 4 applied and 
who disposed of the designated land in a transaction to 
which clause (h) of Section 4 applied should be included 
in the adjusted value for the ultimate transferor who 
disposes of the designated land in a transaction to which 
clause (h) does not apply. A similar amendment to 
Section 1(1)(a)(iv) regarding net maintenance costs is 
necessary. (Another means of accomplishing the foregoing 
is to replace the word "first" appearing in the fourth 
line of sub-clause D of Section 1(1)(a)(i) with the 
word "last", but this alternative creates other technical 
problems. ) 


COMMENT: Section 1(1)(a)(i)(D) provides that where farm land is transferred 
within the family (including the farming corporation), the adjusted cost to 
the first transferor is passed on to subsequent owners. Section 1(1)(a)(v) 
provides for the 10% annual increment in value for the years during which 

the designated land was family-owned; however, any improvements made by any 
subsequent owners, or the net maintenance costs of any subsequent owners do 


not form part of the adjusted value. 


For example, under the present wording of the Act, if a person sold 
a farm to his son, who passed it to his son (grandson of original transferor), 
the adjusted value to the grandson is the same as the grandfather's, without 


addition of the costs of improvements or net maintenance costs of the father. 


it shivetg eo het 
beibe vce a $ 


ie estes! yee 
mh) JR ID Re a sane 
marmitsHs @¢ U teeta ‘bol 
cm) ctveetacerdy Gees * 
Avive po bebtossgat?- © 82 Mel boinng ¢ 
o1. vsnbeeem Aa A age (a) site 

ai Enc, ware e>in) wy, See quad pave er P nol e: 
aor hav vey ad ouiitel 'ogeoon Yo coxa “yedacna 7th 
tempt ond ab Hal seeges "ugg? t" brow acs wate or) 
wis ifew (2 4eytL} aotites? te9 SEURLS TDR 
gfdcdd OS49@ Seta evi orrreats eida sud t "40 


ane ke 


e 
a aang #1 bend etd prac). Gadd esbivosq WwUWeay! dot 3508 : oa oT eet 
j2oo Yo iwi fata. Sp eoRgtes Rate oft guibetent) xiteet ‘eds a, 
ey¢ioi ce sqantte traubeedse of no Pukenq af t9702908T7 er 
izttw 3004 cxeov oft ce® qules nl In@iapton? 2eudes 201 ans <0F & ae 
k shen stnncaivntn@t gen coined pbiweitzaet saw band bedetglash eae 
seawh Judieen4ve im I > soyeobtnites Jew ote go .etanwe Jcebpaseen 


‘qulaw botauthe ody Yo steq erode 


, > siabpw ang2esy an? vetiny ah qmeks 104 
i hoe SE beceiq ofw oe elf of mint ‘= 
ares e@: &2 emabaete oft of culev hesoutbas iy 


ene + Yiuomevodiye) Yo acato ofa To Aolstbbe 


45 


Adjusted value - net maintenance costs: 


Oo. RECOMMENDATION: That subsection 1(1)(a)(iv) of the 
LSTA should be amended to read as follows: 


for the period of time during which the trans- 
feror owned the designated land, commencing with 
April 9th, 1974 or the date of acquisition 
whichever is later, the lesser of either: 


(a) ten percent for each 12 month period, of 
the amount determined under sub clause 
(i) or (ii) whichever is applicable, or 


(b) the total net maintenance costs incurred 
by the transferor after the 9th day of 
April, 1974, with respect to the designated 
land. 


Sub-clause (B)(2) should be removed. 


COMMENT: A technical problem arises as the section is now worded in that 

the aggregate of all the net maintenance costs for all years the designated 
land was owned is added to the adjusted value for each year the designated 
land is owned. The words "the aggregate of" become unnecessary when Section l 
(1)(a)(iv)(B)(2) is removed. (See Recommendation 39 for comment on why this 


sub-clause should be removed. } 
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Limitation of net maintenance costs; indexing for inflation: 


34. RECOMMENDATION: That the government review the adequacy 
of the percentage provided for in Section 1 (1)(a)(iv)(A) 
in the light of current interest costs. 


In the alternative, an allowance should be given which is 

indexed in some manner to the general rate of inflation. 

Such addition to adjusted value could be tied to the 

increase in consumer price index for Canada or the current 
building index published by Statistics Canada over the 

period during which the land has been held in much the ' 
same manner as has been provided for increased exemptions 

in Section 117.1 of the Income Tax Act (Canada). 


That the LSTA be amended in Section 1 (1)(a)(v) by adding 
that a retired farmer should be allowed the benefit of the 
10% compounding feature if he rents his farm to be used 

in farming. To obtain this benefit, it would be a require- 
ment that the transferor must have farmed the designated 
land for a minimum period of five years prior to his 
retirement. 


COMMENT: Section 1 (1)(a)(iv)(A) restricts the addition of net maintenance 
costs to the adjusted value to an annual maximum of 10% of the none as 
determined in sub-clause (i) or (ii). At the present time the annual allowance 
of 10% would not cover interest costs of holding land and other maintenance 
costs. Section 1 (1)(a)(v) is intended to reflect the increased value 
attributable to inflation. Genuine farmers who retire and use their farm as 
their source of retirement income should be allowed the allowance for inflation 
and therefore it would appear desirable to provide a continuance of the indexing 


factor for retired farmers who rent their land for farming purposes. 
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Canadian Resource Property: 


35. RECOMMENDATION: That the LSTA be amended in Section 
1(1)(b) so that the concluding words state as follows: 
"but ‘designated land' does not include any land in 
Ontario that is, within the meaning of paragraph c 
of subsection 15 of Section 66 of the Income Tax 
Act (Canada), were that paragraph read without 
reference to the year '1971', 'Canadian resource 
property' or any interest held in land solely as 
security for some indebtedness secured by the land." 


COMMENT: The definition of "Canadian resource property" in paragraph 
66(15)(c) of the Income Tax Act (Canada) pertains to property acquired 
by the taxpayer after 1971. In our view, land in Ontario which is a 
Canadian resource property whenever acquired should be excluded from 


the definition of "designated land". 
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"Disposition'' - Leases: 


36. RECOMMENDATION: That the LSTA be amended in Section 1 (1) 

(d) (iii) by adding immediately after "any such lease" the 

words ''where the term remaining including any renewals or 

extensions thereof may exceed 10 years". 
COMMENT: As the definition of disposition is presently worded with respect to 
leases, a disposition of any interest in a lease which was originally for more 
than 10 years but which has less than 10 years to run is a disposition which 
is subject to tax. In the Committee's view, the subsequent sale, assignment 
or transfer of rights under such a lease should not be included in the 


definition of "disposition". 


See our additional commentary on leases on pages 84 to 89. 
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Valuation: 


37. RECOMMENDATION: That the LSTA be amended in the various 
sections which refer to "value" or where value is not 
mentioned as in Sections 1 (1)(d)(v), (vi), and (vii) 
with respect to the 50% asset test for designated land. 
The term employed should be "fair market value". 


COMMENT: In view of the fact that value may have many meanings such as book 
value, tax value, net asset value, etc., it is recommended that for clarity 
and greater certainty the term 'fair market value'' which is defined as the 
"highest price, estimated in terms of money which a willing seller may obtain 
for the property in question in an open and unrestricted market from a willing 


and knowledgeable purchaser acting at arm's length", be employed. 


In those sections of the Act where the 50% asset test is used, it 
should be eminently clear that the test is 50% of the fair market value of all 


of the assets of the person holding the designated land. 
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Net maintenance costs of farmers: 


38. RECOMMENDATION: That the LSTA be amended to provide in 

Section 1(1)(j) that a farmer whose chief source of income 

is from farming or a combination of farming and some other 

source, is not required to reduce his net maintenance costs 

by any income earned from the land. We further recommend 

that an Interpretation Bulletin be issued on net 

maintenance costs of farming. 
COMMENT: This amendment is necessary to ensure that where a loss is incurred, 
the net maintenance costs will not be reduced by any income earned. The addition 
of the "combination of incomes" should ensure that the true farmer is not 
inadvertently classed as a "hobby-farmer" under this Act because losses are 


incurred in a particular year. 


The amendment is also necessary so that a farmer starting up his 
business, and having outside employment to provide working capital, is not 


precluded from adding net maintenance costs to his adjusted value. 


The section also creates an absolutely insoluble problem in 
determining the income attributable to the transferor's own use of land. 
Except where rental is involved, the Committee is of the view that no income 
should be imputed to the transferor from the use of the land. Consideration 
should also be given to the whole concept of adding to the adjusted value 
any amount for maintenance as it is felt these ongoing costs are consumed 


and are not at all like costs of improvements which add value. 
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Adjusted value and proceeds of disposition - clarification 
of limitation of net maintenance costs and costs of disposition: 


39. RECOMMENDATION: That the LSTA be amended to provide 

that in Section (1)(1)(1) the "proceeds of disposition" 

be restated as the net consideration received after 

deducting costs of disposition. It is further recom- 

mended that an Interpretation Bulletin be issued to 

clarify the terms, ‘cost/of acduisition',.. costs: of 

improvements", "costs of disposition", etc. 
COMMENT: It is normal in any computation of profit to deduct the costs of 
disposition. As Section 1(1)(a)(iv) now reads a part or all of the costs 
of disposition falling under sub-clause (B)(2) could be disallowed because 
of the 10% limitation in sub-clause (A). As well there does not seem to 


be any reason to disallow a portion of the expenses relating to the valuation 


of the property as of April 9th, 1974. 
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Joint Tenancy: 


40. RECOMMENDATION: That the LSTA be amended in Section 1(1)(1) 
by removing in the penultimate and last lines of the Section 
the words "under the last will and testament of any person 
or on the intestacy of any person" and substituting 
therefore the words "as a result of the death of any person". 


Also that Section 1(1)(a)(i)(B) of the LSTA be amended by 
removing the words "under the will or on the intestacy of 

a person" and replacing them with the words "as a result of 
the death of any person". 


This sub sub-clause should be further amended by adding the 

words "and for greater certainty the land deemed to be 

acquired as the result of a death of any person which was 

held in joint tenancy shall be deemed to be that portion of 

the designated land in which the deceased person had a 

beneficial interest immediately prior to his death". 
COMMENT: Under the provisions of the LSTA designated land passing on the death 
of a transferor under his will or by intestacy is a disposition, but since no 
proceeds of disposition arise, it is not a taxable transaction. Furthermore, 
persons acquiring designated land under a will or by intestacy of any person 
should acquire such land at a stepped-up cost base equal to the fair market value 
at the date of death of the transferor. However, the most common form of 
ownership of land in Ontario is joint tenancy and the amendments noted above 
would accord the same exemption and step-up in base of adjusted value to land 
passing as a result of the death of a joint tenant as the existing legislation 


provides as a result of the death of a person who has outright ownership of 


designated land in Ontario. 
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Disposition by trusts: 


41. RECOMMENDATION: That Section 1(1)(p)(ii1) of the LSTA be 
amended to provide that where designated land is disposed 
of by a trust, the trust shall be deemed to be the 
transferor disposing of the beneficial interest in designated 
land. 
COMMENT: In many cases, there are no ascertained specific beneficiaries 
of a trust which holds designated land. In other cases there are both 
income and capital beneficiaries of a trust and proceeds of disposition 
of trust property are to be held in trust for various purposes until a later 
date upon which the capital beneficiaries are to take their share. As the 
LSTA is at present worded, it would seem that the capital beneficiaries 


would be liable for the tax even though they may only have a contingent 


interest in designated land held by the trustees of the trust. 


This section in its present form could conceivably also become 
unworkable in the situations of real estate investment trusts (REIT's) 


and unit trusts. 


There seems to be no reason why the land speculation tax,if 
applicable, could not be paid by the trust itself and the trustee could 
then determine, on the basis of the "even hand" rule, how the tax is to be 


apportioned among the beneficiaries. 
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Control - Definition: 


42. 


COMMENT : 


RECOMMENDATION: That Section 1(5) be repealed and in 
lieu thereof a provision of the following effect be 
substituted. For the purpose of the LSTA, "control" 
of a corporation means control whether through holding 
a majority of the shares of a corporation or any other 
manner whatsoever, and the word "controlled" has a 
comparable meaning. 


The present definition is imperfectly worded. The definition set 


forth above is adopted from the definition contained in the pre-1972 Income 


Tax Act (Canada) with respect to a personal corporation. A "control test" 


is required for purposes only of sub-clause (vii) of clause (d) (as amended 


by our Committee's suggestions and observations) and for the purpose of 


Section 2(2). 
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Time of disposition: 


43. RECOMMENDATION: That for the purposes of the LSTA 
and more specifically Section 2(3) thereof, it should be 
made abundantly clear when in fact the disposition 
occurs. A disposition should arise only when the 
acquirer takes possession of the designated land 
or assumes the incidence of title thereto. 


That the definition of "disposition" be redrafted 
to make it clear that a disposition only arises 
when the transferee takes possession of the designated 
land or assumes the incidence of title, as previously 
mentioned. 
COMMENT: Our Committee is concerned that it is not entirely clear when 
a disposition takes place. For example, at the time of entering into 
an agreement of purchase or sale or at the time of "closing" of the 


transaction. 


In this connection, it should be made clear that the entering 


into of a .conditional agreement of purchase and sale is not to be considered 
a disposition until such time as the conditions have been met or waived 
or the purchaser has all of the incidence of title. (See, for example, 


Wardean v. M.N.R. 69 DTC 5194). 


A disposition should only arise in respect of the exercise of 
an option at the time when a conveyance is delivered or other acts of 
ownership by a purchaser are exercised as in the case of an agreement of 
purchase and sale. On the sale or assignment of an option in respect 
of designated land, a disposition should be considered to have arisen 


at the time the consideration for the sale or assignment is payable. 
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Principal residence - ten acres: 


44. RECOMMENDATION: That Section 4 (e) of the LSTA be amended 
to provide that when the designated land disposed of is 
the principal residence of the transferor, there should be 
an exemption of the subjacent and immediately contiguous 
land not exceeding 11 acres (rather than 10 acres). 
COMMENT: For many years, the Planning Act of Ontario has required that a parcel 
of land must have more than 10 acres to be exempt from its application. There- 


fore, many of the rural conveyances in Ontario have had fractionally more than 


10 acres but rarely more than 10.5 or 11 acres. 


This amendment would resolve what might otherwise be an inequitable 
result and would reduce considerably the administrative difficulties of dealing 


with principal residences of slightly more than 10 acres. 
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Adjusted value - transfer of family farm on death: 


45. RECOMMENDATION: That LSTA be amended to provide that 

Section 4(h) applies only to transactions otherwise 

than on the death of the transferor. 
COMMENT; The intention of the Act is to allow a step-up in cost base of 
designated land where the transferee acquires land as a result of the death 
of the transferor. This same treatment should be accorded to farmers, and 
it would appear under the present wording of the Act that Section 4(h) and 
Section 1(1)(a) (i)(D) would restrict the adjusted value of the beneficiary to 
that of the deceased. 
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Farming Corporation: 


46. 


COMMENT : 


RECOMMENDATION: That the LSTA be amended to provide an 
exemption in Section 4(h), where the transferor of a 
designated land is a farming corporation and the disposition 
of such land is to a shareholder or to a member of the 
family of the shareholder of the farming corporation. 


That the LSTA be amended to provide in Section 1(1)(g) 

that a farming corporation be deemed to be a member of 

the family of the shareholders for the purposes of Section 4 
(h) and the definition of farming corporation in Section l 
(1)(f£) include corporations which acquire land for use in 
farming, or which held land used in the business of 

farming on April 9th, 1974, ' 


The present legislation contemplates exemptions for intra-family 


transfers of the family farm. The Act also pierces the corporate veil where 


it is clear the corporation is used solely to hold the family farm. Therefore, 


provision should be made for the corporation to transfer the designated land 


to members of the family without having to transfer shares or wind-up the 


farming corporation. As well, the definition of the farming corporation 


only contemplates the situation where the family farm is "incorporated" after 


April 9th, 1974 and does not include those corporations which acquire farm 


land in arm's length transactions. 
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Expropriation: 


47. RECOMMENDATION: That Section 4 of the LSTA be amended 

by deleting clauses (i) and (j) which exempt government 

purchase or expropriation transactions from a tax otherwise 

payable if the transaction were witha private party. 

Instead, alternative relief should be provided in the 

form of a potential rollover, which would put the owner 

in the same position after the transaction as he was 

before, rather than in a better position as now 

provided. 
COMMENT: Our Committee feels strongly that the provision of the preferred 
tax treatment of land transactions with the Ontario Government inherent 
in Section 4 (i) and (j) has created a situation which may adversely 
affect the future of the housing and land development industry in Ontario. 
This exemption from tax on transactions with government provides a mechanism 
when coupled with the Ontario Land Corporation for a substantially increased 
role by government in land development and a severe tax disincentive for 
transactions with anyone other than government. Each and every land 
transaction with government which might otherwise attract the 50% land 
speculation tax would be under a cloud of suspicion. Every transaction 
with government in designated land would carry with it not only a purchase 
price at fair market value but also a tax exemption. In effect, unless 
our recommendation of deleting clauses (i) and (j) of Section 4 is accepted, 
there would be created a potential two-price system in all Ontario land. 


On the grounds of horizontal equity from a tax policy viewpoint, these 


exemptions for government purchase or expropriation transactions should 


be repealed. 


The solution to the Land Speculation Tax Act problems in this 
respect can be overcome by permitting deferral of the tax on a rollover 
basis. This means that if within a specified period of time, say 12 to 
18 months, the persons selling to government or whose land was expropriated 
by government re-invests the entire proceeds in land, the tax is deferred 
until the replacement land is sold. The deferral of gain on involuntary 
dispositions is not novel in Ontario taxing statutes; for example, the 
same type of tax policy issue is dealt with in a comparable manner in 


Section 46 of the Ontario Corporations Tax Act. 
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Institutional investors: 


48. RECOMMENDATION: That a new subsectian be added to 
Section 4 to provide that where a "financial institution" 
(as defined in the regulations) disposes of designated 
land, it is an exempt transaction provided that it is 
established that 


(a) the mortgagor and mortgagee were dealing at 
arm's length, 


(b) the foreclosure was effected for the purpose of 
safeguarding the rights or interests of the 
mortgagee in respect of a loan made by hin, 
the whole or any part of which is outstanding, 
and 


(c) neither the giving of the mortgage nor the 
foreclosure in respect thereof was carried out 
for the purposes of avoiding payment of tax 
under Section 2(1). 


COMMENT: A mortgage investor is in the business of lending money on the 
security of mortgages on land, not in speculating in land acquired through 
foreclosure. It is not an uncommon situation that a loan will fall into 
arrears although it is not frequent with those institutional investors 

who take time to investigage the credit worthiness of the borrower. 

When it does happen, the investor's objective is to dispose of the 
property torecover his investment, not to speculate. While profits 
sometimes occur on the subsequent disposition, more often losses occur 

and the Act does not provide for the netting of gains and losses. The 

cost base also does ‘not provide for Lhe administrative and management 


costs involved so the compulation of proltit Is questionable. 


The regulations should define "financial institutions" (see 


Recommendation 58A). 
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Affidavit for release of lien: 


49. RECOMMENDATION: That the affidavit under Section 
5(3) of the LSTA should be expanded to cover the 
exemption provided for in Section 21 of the LSTA. 


The affidavit should also be expanded to permit a 
statement by an officer of a corporation that no 

tax is exigible under Section 2(2) of the LSTA. 

A paragraph should be added whereby the transferor 
may verify that during the time the corporation owned 
the land, none of the events set out in Section 
1¢1) (dd) (vy), (vi), or (vii) occurred, ‘or that the 
corporation did not, during the time that it held 

the land have 50% or more of its assets in designated 
land. 


The affidavit should also be applicable to mortgages 
so that no lien clearance certificate need be required 
with respect to tax under the deemed disposition 
provisions of Section 2(2) of the LSTA. 


COMMENT : In the view of the Committee, a purchaser should be able to 
rely on the Registry or Land Titles Acts in ascertaining liens. It is 
noted that the affidavit will eliminate the lien itself, although not 


the tax. 


Under the existing wording of Section 5(3) of the LSTA 
(a) a lien clearance certificate will always be required for transactions 
under Section 21 of the LSTA pertaining to subdividers, (b) a lien clearance 
certificate is necessary in all transactions with corporations in view of 
the provisions for deemed dispositions contained in Section 2(2) of the 
LSTA. In the future, the problem will become more pronounced with respect 


fo past transactions which took place since April 9, 1974 without certifi- 


cates being attached. 


Implementation of this recommendation should be effected with 
the co-operation of the Property Law Branch of the Ministry of Consumer 


and Commercial Relations. 
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Lien Clearance Certificate: 


51. RECOMMENDATION: Generally the concept should be that of 
following the existing registry and land titles system. 
If the clearance certificate is registered on title there 
should be no lien affecting the land in existence up to the 
date of clearance given in the certificate. 
COMMENT: A bona fide purchaser for value without notice must be able to 


rely on the title of the property as found in the Registry or Land Titles 
OLrrice. 


Where a transferor disposes of designated land which is exempt from 
tax pursuant to the provisions of Section 4 of the Act and the transferor 
appends to such disposition his affidavit in the prescribed form invoking 
such exemption provision and the Land Registrar accepts and registers 
such disposition, then subsequent purchasers for value of such designated 


land shall be entitled to assume that such disposition is exempt from tax. 
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Investment Properties held pricmtonprl |. 9th. 1O7e: 


51. RECOMMENDATION: That Section 20(2) of the LSTA be 

amended to read as follows: "where, after the 9th 

day of April, 1974, designated land that is an 

investment property is disposed of and the designated 

land has been an investment property of the transferor 

or members of his family as defined in subsection 

1(1)(g) of the LSTA, the taxable value, computed as if 

this section were not applicable, of the investment 

property so disposed of shall be reduced by an amount 

equal to 1/10 thereof for each full year during which 

the investment property disposed of was an investment 

property owned by the transferor or members of his 

family". 
COMMENT: Section 20(2) provides for a reduction in tax in respect of 
investment property used for residential purposes. The reduction is only 
applicable if the property is sold after April 9, 1977 so that any person 
who sells such a property between April 9th, 1974 and April 9th, 1977 will 
be subject to full tax even though the person had held the property for 
considerably more than a ten-year period. A person holding the same 
property for a period of ten years after April 9th, 1974 would under the 
revised wording be completely exempt from tax. The same pro-rated reduction 
of tax should apply if the property has been held for the relevant number of 
years whether the investment property was acquired prior to or subsequent to 


April 9th, 1974. 


The Committee's view is that transactions in designated land 
between members of a family are not speculative and therefore there should 
not only be a rollover of the adjusted value of the land with no tax exigible 
(see Recommendation 30) but the "credits'' under Section 20 of the LSTA for 
the years the property was retained in the family should also flow through 


to the transferee. 
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Subdividers' sales of land to builders: 


52. RECOMMENDATION: That Section 21 of the LSTA be amended to 

provide that where a transferor has subdivided and either 

serviced or provided for the servicing of designated land in 

accordance with the requirements of a "sub-division agreement" 

(to be defined in the Regulations) between a municipality or 

other governmental body and the transferor, which is enforceable 

against the transferor by the municipality or other governmental 

body and where it is a condition of the agreement for sale that 

a deed or other form of conveyance will not be delivered and 

title will not be required to be transferred until a building 

permit is available for construction on the designated land, 

such a transfer shall be exempt. 
COMMENT: Section 21 of the Land Speculation Tax Act, 1974 was added to the Act 
during clause-by-clause debate in order to permit the sale of designated land 
on an exempt basis by land developers and subdividers to the small independent 


builder. 


In the view of the Advisory Committee the stipulations in Section 21 
will further reduce the sale of serviced lots to independent builders and will 
concentrate the construction of residential housing in the hands of a few larger 
fully-integrated land development companies. To this extent Section 21 is 


counterproductive. 


It is doubtful if a builder would assume an unknown or unquantified 
ipapility, for tax as is required by the present wording of Section Z1 of the 


LSTA. 


In most cases, the developer will not wish to disclose his costs 
(and thereby his profits) before the negotiations are completed and in any 
event he will be unable to ascertain his costs as of a given date for a 
particular piece of designated land in a proposed subdivision. Determination 
of the cost of a particular piece of land is further complicated because 
the costs of subdividing and servicing in a subdivision, including the cost of 
land dedicated for roads and municipal purposes, usually are allocated to 


particular parcels of land on an arbitrary basis. 


Sometimes it is necessary for the vendor of lots to repossess them 
under the terms of the sale agreement, or a mortgage given by the purchaser at the 
time of sale. Complications will arise on subsequent resales if tax liens are 
registered on title because construction of buildings had not commenced within 


the required 9 or 18-month periods. There is no indication of what will constitute 
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commencement of construction under Section 21 and it would be diftticals® to 


define such commencement in a regulation to the LSTA. 


The time limitations of commencement of construction of buildings 
within nine months immediately following the disposition of at least 50% of 
the building sites or lots included in a designated land and within eighteen 
months immediately following the disposition commencing construction of 
buildings on the remainder of the sites appears impractical in view of time 
periods often required for obtaining financing, satisfying municipal require- 
ments for site planning, etc. Furthermore, if the time limitations required 
in existing Section 21 commence from the date that an agreement for sale is 
signed, it does not recognize the market practice of pre-selling lots to builders 
and ignores the existing type of covenant usually set out in a standard sales 
agreement. Moreover, the time limitations may not be practical in the current 
market conditions. The Committee considers it unlikely that there would be 
undue speculation by persons who acquire building sites or service lots but 
refrain from commencing construction thereon. Subdividers usually require 
construction within a stipulated period of time in order that they will be 
released from their obligations in the subdivision agreement at the earliest 
possible time. In the view of the Committee, other market forces and conditions, 


including real estate carrying costs, could also mitigate against such a practice. 


The lien that is imposed by Section 21 (2) will create a severe 
hardship for builders since it will have priority over any mortgage given back 
by the builder to the subdivider vendor. The effect of the lien may be to 
eliminate bridge financing and may come ahead of any mechanics lien that may 


be placed by a sub-contractor or supplier of materials. 


It is for all of these complications and for other valid reasons that 
this recommendation is being made for a broader exemption of a subdivider who 


sells serviced land. 


Any subsequent sale by the purchaser of the lands would have to meet 
the tests of "value-added" to obtain an exemption from the land speculation tax 
and if the land was sold without the required value being added, the subsequent 


vendor would be subject to tax on his gain. 


Although it has been recommended that subdividers be exempt from the 
tax, it is not recommended that severances granted by a Committee of Adjustments 
or otherwise be exempt. The reason for this is that the owner of a single 
undeveloped lot would be taxed on resale and it is felt that it would be unfair 
to allow a seller of one or more single undeveloped lots to be exempt simply 


because these lots were created by means of a severance. It is anticipated that 
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a party severing land and doing whatever a subdivider would be required to 


do would be exempted as being a subdivider. Therefore, the subdivision agreement 


definition should exclude severances. 


The Committee is of the opinion that before a land development 
or subdivision transaction could be exempt from tax, there should be a 
significant addition of economic value to the designated land. We believe 
that the recommendation set out herein does require the necessary addition 


of economic value to the designated land by the installation of services, etc. 
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Change of use - principal residence: 


53. RECOMMENDATION: That Section 22 of the LSTA be completely 

redrafted and be replaced with a "change of use" rule which 

would provide an exemption during the period which the 

designated land was used as a principal residence. This 

provision would apply not only to those taxpayers whose age 

is in excess of 65 years but to all taxpayers. 
COMMENT: Section 22 of the LSTA provides an exemption for a person 65 years 
or older who disposes of a principal residence that he held for at least five 
years. However, the general scheme of the LSTA provides that principal 
residences should be exempt and it seems within the spirit of the Act to extend 
this exemption to all persons. In addition, a "change of use" rule should be 


introduced whereby the cost base of the designated land would be stepped-up to 


the fair market value at the time of the change of use of such designated land. 


This "change of use'' rule should provide for the situation 


where a principal residence is changed to commercial or to investment property 
use. Where the reverse is true and an investment property or a commercial 
property is changed to a principal residence, there should be a deemed 


disposition at the fair market value at the time of change of use. 


It would be very easy as the LSTA is presently drafted for a 
transferor of designated land which is an investment property but which has 
not yet achieved the full exemption, to move his family into the property for 
a short period so that at the time of its disposition it would be considered 
his "principal residence" and thereby be exempt. The "change of use" rule 


would close this potential loop-hole in the LSTA as it presently exists. 


The tax which might be exigible as a result of the deemed disposition 
could cause hardship and therefore security in lieu of payment of the tax 


should be considered by the LSTA administration. 


xtetotquea sd. WPaa pba, ry 
Abtdiw of “sea Qo pepe sh 6 "aie S241 etn pelea 
ars presents rhtady oft gait ait ue ere 


abet bd oor a ie ae . nate aod) ites ~- 
a8 ¥ sod sah = geod) 03 ite hel a Devote 
areyagees iib.id tad eamay 28 Re “ene nt oe 
azusay 2 nvensg 8 309 BOliQmeee aA eobivorg ee _ 7 Lips® 
ari) sean! (6 a0t bfei of Gale sansblaes Saqionts¢ 6 to ait Sag! 
fagisaimy tett spbbvowg ATE) oft Ya swastot Larxonieg 
Kaegen 4 » act te sites @hY atdliiy emeae a bos sqimees od 
id Glocss oToe Vase 2h squads” a heistbba of .tcodsag He 67! mottmeneen 
oy bank hagengiesd ote go seed Sanz 33 densi ong ale 
is 2a oa Te egnedo a2 te emtt ©6398 nliay tetra nll 
a) 
Halddbdis sftS a? ablverg Siusts ales eeu To egasts" aint. - 
Yyissote Teomeevdl of 40 Lebewomeie 60, Senate at sonehapee ingazaidag 


5 

balsyanrwis & tO vVetegedo Tnsmdeeun On Fen out! ‘al estevoT ety ste E O 
; m_. 

brow sh # ob Sheote otstt yeaneeeaan Jagionl3q #92 oegonio ay fan 


sg I> eQanny to oho S42 om ablay Folona ties siz ae nokadee 
— i 

_ - 

sume 4: ATES ott an vans vaev od bivow af ‘ 


ot vo zt Ts “4 


wt yrumesg suoneagal ae al doin bial bsasnyleah to 107444 


76il i foe b 
6uag 1 ote) wiles? eif Seier ot gi) sqmere gla a2 beve lias, ta 
bas 
Aiehberos of bide 44 -cubsleogek> 92) 30 2029\ 902 Re sand ee boiseq 339 we 


Wouy be egando” of digeees 64 qileed? aos “sanebrees laqioead 
‘4uevg 34 at ATED 409 wl efen-gool faignesaq alts seals vt 
a 
wolS eeqebbclyacient/ ait Yo senses G68 ai6igiem. °c tieie Woldw xed od? 
du: ud te Sgrettag “Ie Usld ak eslwipee signet? Bee Qidysted san 
volte viaveteds ATGI ads ye besellans : 


68 


RECOMMENDATIONS FOR REGULATIONS 
UNDER THE LAND SPECULATION TAX ACT 


Commercial or industrial - predominant use: 


54. RECOMMENDATION: That a regulation be issued by the Lieutenant 
Governor-in-Council under the provisions of Section 23 (2) (b) 
of the LSTA providing that where a property is used partly for 
commercial and industrial use and partly for some other purpose, 
and the proportion of proceeds on a disposition that is 
reasonably allocable to the buildings is 40% or more of the 
proceeds, then the proceeds of disposition and the adjusted 
value shall be reduced by an amount equal to the proportion 
of the total that is reasonably allocable to the industrial 
or commercial use. 


COMMENT: In many smaller cities and towns in Ontario, it is a common situation 
to find apartments over stores. As well, in the larger cities, it is becoming 
common to mix commercial property and apartment properties. The above 
recommendation would provide a partial exemption for the portion of the property 
used for industrial or commercial use. The balance of the property would then 
be treated as an investment property according to Recommendation 55 and be 


accorded a partial exemption as provided in Section 4(d). 
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Investment property - partial use: 


55. RECOMMENDATION: That a regulation be issued by the Lieutenant 

Governor-in-Council under the provisions of Section 23 

(2)(b) providing that where a designated land is used partly 

as an "investment property" and partly for some other use, 

the portion of the proceeds of disposition and adjusted value 

that are reasonably attributable to the investment property 

shall be treated as a disposition of an investment property 

under Section 20 of the Act. 
COMMENT: This regulation is the corollary of Recommendation 54 and is necessary 
to ensure that partial uses of one property are accounted for according to the 
general principles of the Act and that transferors are not penalized because 
the property in question is a hybrid of commercial/industrial on the one hand 


and investment property on the other hand. 


Consideration might, however, be given to the question of whether 


a "de minimis" rule should be applicable before the allocation principle is invoked. 
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Carrying costs - resale properties, home rehabilitators: 


56. RECOMMENDATION: That a regulation be issued by the 
Lieutenant Governor-in-Council under the provisions 
of Section 23 (2)(j) of the LSTA defining the words 
"costs of improvements" in Section 1(1)(a) (iii) 
to include carrying costs including municipal taxes, 
interest paid on mortgages and insurance where 
designated land is purchased with the intention of 
resale. 


The conditions which must be met for this to apply 

would be that part of the ordinary business of the 

transferor is the buying and selling of designated 

land in Ontario and that the profits from these 

transactions are included in income from business 

for income tax purposes. 
COMMENT: Home rehabilitators who buy properties with the specific intent 
of renovating the buildings acquired and reselling them incur carrying 
costs for these projects while under renovation. These costs include 
municipal taxes, interest paid on mortgages and insurance. The "net 
maintenance cost" provisions of the LSTA do not adequately provide for these 
expenses. Wherever the property is acquired for the purpose of renovation 


and resale, the computation of the true economic gain should take into 


account all of the costs applicable thereto while the property is held. 
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Costs of improvements: 


57. RECOMMENDATION: That a regulation be issued by the Lieutenant 
Governor -in-Council under the provisions of Section 23(2) (j). 
to define the words "costs of improvements" in Section 1(1) 
(a)(iii) to include a reasonable amount for the value of the 
labour actually performed by the transferor in connection 
with such improvements provided the transferor is not a 
corporation. 


COMMENT: This regulation is necessary to ensure that the Act does not 
discriminate against an individual in favour of a corporation. Where a 
corporation pays wages that are reasonably allocable to improvements 

they would be included in the cost of improvements and the same treatment 


should be accorded to an individual. 
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Tourist resort: 


58. RECOMMENDATION: That the Ministry of Tourism of Ontario be 

consulted to determine the class, kind or designation of 

tourist resort that is to be exempted from any tax under 

Section 4(d)"of the LSTA" 
COMMENT: Section 4 (d) provides for an exemption of tourist resort of a class, 
kind or designation to be prescribed. In the view of the Committee,the Ministry 
of Tourism is the most appropriate governmental body to suggest the prescription 
of the class or kind of tourist resort to be exempt. The class, kind or 


designation of tourist resort to be exempted should be clearly stated and the 


exemption should not be discretionary. 
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Home rehabilitators and conversion to condominiums; 


59. RECOMMENDATION: That a regulation be issued by the Lieutenant 
Governor-in-Council under the provisions of Section 23 (2) 
(j) defining the costs of renovations for the purposes of 
Section 4 (g)(ii) to include at least the following categories 
of expenses: 


(1) Renovation costs which would include all payments for 
structural and cosmetic repairs, including wages or 
salaries paid to onsite foremen or supervisors, 
architects fees, planning fees, engineering fees, and 
surveying costs, mortgage repayment penalties, mortgage 
application fees, mortgage insurance fees, mortgage 
brokerage or commissions and special front-end bonuses. 


(2) Where the renovation costs as defined in (1) above 

amount from $0 - $200,000 an allowance of 5% of the 

renovation costs should be included in renovation costs 

as overhead, where the renovation costs are from $200,000 

- $400,000 the overhead percentage should be 4%, from 

$400,000 - $600,000 - 3% and over $600,000 - 2%. 
COMMENT: Section 4 (g)(ii) exempts the designated land from tax where the 
transferor has renovated a building at a cost of not less than 20% of his "cost" 
and the buildings or other structures have a value at the time of disposition of 


not less than 40% of the total proceeds, 


This section of the LSTA would apply to renovations of homes by both 
individuals and renovation companies and could also apply to rental accommodation 


that is converted and sold as condominiums. 


Consideration must be given to what is included in the definition of 
cost which would make up the 20%. In both the renovation of older homes and in 
the conversions of rental accommodation into condominiums there are considerably 
more expenditures than just the physical changes. Depending on whether the project 
is a large or small one, there could be such costs as architectural, planning and 
engineering fees, and in the case of a condominium conversion, surveying fees. 


These latter fees can be very expensive. 


There are also many costs involved in replacing the old mortgage on 
the property with new financing. In this category there could be penalties for 
repayment of an old mortgage, and in arranging a new mortgage there would be 
brokerage fees or commissions, mortgage application fees, mortgage insurance fees, 


and even in some cases a special front-end bonus. 
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There is one other cost that should be reflected in the 20% and that 
is overhead. In the case of a large company doing the renovations there will 
be a certain amount of head office overhead that should be allocated to the 
project even though the project may be only one of many being carried out by 
the company. In the case of small projects carried out by individuals it is 
not uncommon for the owner to put substantial work and effort into the project 


for which there is no charge for his own time and effort. 


It is virtually impossible to arrive at a method that would 
satisfactorily allow for actual overheads to be charged either in the case of 
large corporations where the project is one of many or in the case of an 
individual person doing his own renovation. However in our view some factor 


for overhead should be allowed on sliding scale in respect of renovation costs. 
8 


At the time of disposing of the renovated property there would be 
selling costs such as real estate commissions, advertising and legal fees and 
it has been recommended elsewhere in this report (see Recommendation 39) 


that these costs be taken into account in net proceeds. 
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Subdivision agreement: 


60. RECOMMENDATION: That a regulation be issued by the Lieutenant 
Governor-in-Council under the provisions of Section 23(2)(j) to 
define certain expressions for the purposes of Section 21 of 
the Act: 


(1) "subdivision agreement'' means 


(a) any agreement referred to in clause (d) 
of subsection (5) of Section 33 of The 
Planning Act, and 


(b) any other agreement concerning land 
development or relating to the creation 
of building sites or lots entered into 
between a transferor and a municipality 


provided that, in each case, provisions shall be made 
in such agreement for the construction of required 
services or other improvements adding economic value 
to the designated land. . 


(2) A subdivision agreement in respect of designated land 
shall be deemed to be between a municipality and the 
transferor and enforceable against the transferor if it 
has been entered into by or on behalf of the registered 
owner of the designated land. 


(3) Designated lands comprising a building site or lot shall be 
deemed to have been serviced when the transferor has performed 
its obligations under a subdivision agreement to the extent 
necessary to permit the issuance of a building permit in 
respect of such building site or lot, if applied for. 


(4) Designated land comprising a building site or lot shall 
be deemed not to have been disposed of until any conditions 
in the agreement for sale relating to the availability 
of a building permit for such building site or lot shall 
have been satisfied by the transferor. 
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Financial institutions: 


61. RECOMMENDATION: That a regulation be issued by the 
Lieutenant Governor-in-Council under the provisions 
of Section 23(2)(j) of the LSTA defining "financial 
institutions" for the purposes of Section 4 to 
include banks, trust and loan companies, insurance 
companies, investment trusts and other persons, 
part of whose ordinary business includes the lending 
of money on the security of a mortgage on real 
property. 


COMMENT: Recommendation 48 provides for an exemption for certain financial 
institutions which acquire designated land through foreclosure and subsequently 
dispose of it. It is necessary to control who falls within the ambit of 

this expression; this can be accomplished by defining "financial institutions". 
The definition, however, should be sufficiently broad that mortgage lending 


activity in Ontario by institutional investors will not be adversely affected. 
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Commercial or industrial purposes - notch provision: 


62. RECOMMENDATION: That the Lieutenant Governor-in-Council 
issue a regulation under the provisions of Section 23 
(2)(k) of the LSTA to provide that where the costs of 
improvements, structures or other capital improvements 
to a property are less than 40% of the proceeds of 
disposition and the property would be exempt under 
Section 4 (d) of the Act if they exceeded 40%, then the 
tax payable under Section 2 (1) should be reduced by a 
factor representing the percentage of value attributable 
to the disposition of the land or buildings. 


COMMENT: It seems inappropriate to tax fully a transaction where the 40% or 
more test is not completely achieved. Therefore,it is envisaged that the tax 


would be reduced as follows: 


Tax at 50% x percentage achieved — tax reduction 
40 
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RECOMMENDATIONS FOR INTERPRETATION BULLETINS 
UNDER THE LAND SPECULATION TAX ACT 


Long term lease of farm land: 


63. RECOMMENDATION: An Interpretation Bulletin is necessary to 
clarify the definition of commercial lease to ensure that 
the lease of designated land which is farm land in Ontario 
falls into this category. 


COMMENT: Section 1(1)(d)(tii) would cause owners of land to give up 
leasing it for long-term agricultural use if the transaction caused tax 
to be exigible. Therefore, it should be made absolutely clear that 
farming is considered a commercial use permitting lease of farm land 


for 30 years or less to be exempt under Ontario Regulation 469/74. 
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Farming - chief source of income; 


64. RECOMMENDATION: An Interpretation Bulletin should be issued 
confirming that where the transferor's chief source of income 
is farming or a combination of farming and some other source 
of income these words should be interpreted as in James Vv. 
MNR (73 DTC 5333) and Dorfman v. MNR (72 DIC 6131) to make it 
clear that the expectation of income and the amount of time 
expended are the governing factors not "net income". 


_ COMMENT : Recommendation 38 mentions the fact that many farmers require 
additional income to provide capital, or in some cases, to provide enough 
income to live in a reasonably comfortable manner. In rural Ontario, it 
is common to take on part-time employment such as driving school buses, or 
construction work and the industry displayed by these individuals should 
not be penalized by the LSTA by the denial of the addition to the adjusted 


value in respect of "net maintenance costs". 
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Farming carried on on designated land: 


62. 


COMMENT : 


RECOMMENDATION: An Interpretation Bulletin should be issued 
in connection with Section 1(1)(a)(v) that where a farm is 
being worked by any member of his family, the transferor will 
be considered to be an employer (whether or not wages are 
actually paid) and will therefore also be considered to be 
carrying on farming for the purposes of this sub-clause. 

This might apply, for example, where a farmer retires and 

his son continues to carry on farming the father's land. 


The bulletin should also confirm that the practice of hiring 
or contracting the ploughing, seeding, harvesting, and so on, 
where the risk of the profit or loss from the crop lies with 
the owner shall also constitute farming. 


Considerable comment has been made that some traditional arrange- 


ments, such as those mentioned above, would not be considered farming and 


therefore the compound factor in Section 1(1)(a)(iv) would not apply. 
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Costs of disposition, "net proceeds of disposition": 


66. RECOMMENDATION: An Interpretation Bulletin should be issued to 
confirm that the "costs of disposition" should include obtaining 
severances (if not included in "costs of improvements), legal 
fees, real estate commissions and the cost of obtaining a 


valuation of the designated land if the property was owned 
on April 9, 1974. 


COMMENT: It is not clear at the moment what costs will be permitted under 


the LSTA. It could also be costly to obtain valuations as of April 9, 1974 


and therefore the Committee feels some guidelines are necessary. 
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"Costs of improvements" 
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COMMENT : 


RECOMMENDATION: An Interpretation Bulletin should be 
issued to confirm that "costs of improvements" include such 
items as costs incurred for severances and subdividing under 


the Planning Act (Ontario), and for servicing designated land. 


See Recommendation 66. 
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Cost _ of acquisition: 


68. 


COMMENT : 


RECOMMENDATION: An Interpretation Bulletin should be 
issued to confirm that the definition of "cost of 
acquisition" includes legal fees, transfer tax (whether 


the regular rate or the 20% rate), and other expenses 
related to the acquisition. 


See Recommendation 66. 
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LEASES 
TAX IMPOSED UNDER LSTA ON DESIGNATED 


LAND DEEMED TO BE DISPOSED OF WHEN 
LEASED FOR A PERIOD THAT MAY EXCEED TEN YEARS 


In implementation of the policy of the government to curb speculation 
in land, consideration must be given to leasing, since it is possible to effectively 
change ownership of land by entering into long-term leases. However, the situations 
where tax would be avoided, would likely be short term leases, at exorbitant 
rents with an option to buy at a deflated price, and this type of gimmick can be 
effectively stopped by the anti-avoidance sections. The Committee feels that 
speculation is more likely to arise when a lessee disposes of his leashold 
interest as opposed to the initial leasing of designated land by the owner 
thereof. 

The Committee also spent considerable time trying to envisage 
those lease situations which would not be exempt by Section 4(d) and Ontario 
Regulation 469/74. 

Problems of valuation relating to determining the amount constituting 
the proceeds of disposition of determining whether leased premises, where less 
than the entirety of a property is leased, meet the 40% test for Section 4(d), 
and determining the adjusted value of the designated land disposed of, are 
in the Committee's view, almost insoluble. 

The disposition by way of lease, of raw land or of serviced land, 
which does not contain buildings, is certainly a transaction which might 
be considered one to which this Act should apply. However, we feel that 
this overlooks a common method of obtaining financing which is to either lease 
the land to a developer and agree to lease back a completed building built 
to specifications of the intended lessee or to construct the building and 
enter into a sale leaseback agreement. We do not feel it is the government 's 


intention to inhibit ordinary commercial transactions of this sort, and conclude 
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that even the long-term lease of land should, in most cases, be exempt from 


land speculation tax. Those lease situations which are clearly designed to 


avoid the tax should be dealt with by an anti-avoidance section. 


For all of the foregoing reasons, the Committee strongly recommends 
the government exempt the initial leasing of any designated land in Ontario 
and tax only the sub-leasing or sale of leasehold interests. Should leakage 
develop in the tax system which the Committee feel is doubtful, then revised 
rules for leasing can be implemented to control the problem. In this connection, 
the Committee is studying further the 'Development Gain Tax" in the United 
Kingdom where leaseholds as opposed to freeholds, are the most common form of 
ownership. 

Since sub-leases and assignments of leases, even if the Committee's 
broad recommendation for exemption is not adopted and all leases (save those 
exempted by the legislation) are to be considered transactions which might 


create a taxable disposition, the following recommendations are made. 


io 


matt Snynges nd wa 


paigiow yi hae a ies ay 


od OMe pelle fi Pre 


eimeibes ignore ah. cd sail edhORteT ae 
aint vk Quel, soaenghaab yee Be quodbel, Labzigh 90239 


«ie bhyot . ddeweetat Sheoduasel 30 sine 16. slant 


a 


pa eg 


nid a digatidose ah? hegre of batnemsl ant st, ae gntaent 


teste oadt ,uddoob gh Feet snaoiemod' edd fb2de asa9te 


of “ical ntew acemeatdved" oda. sedsma gad youaees osm 


ere Byer 
coo? samen ¢eder 40) 608. ,entoteet! o2 beecyqeu en sblopsetel e1aiy nic %, 
-_ ‘ _ 


t 
19 1) weve eee! 3a eohommetoen (ne nesasol-dne sonke 


[ [De fed @uiqebs tact ok aobsqeess toi so) Jabhamosa9 907d 
“4 


‘oa = ns 
4 } ‘a= j i @iteshs 


o dside acolisesase? havehienge ad 02, ars (notssieigel erg ut bedqmexs 


.pouwmeyer gravollod afd, .nolzleoqels oldaxed #4 


86 


Lease: Exemption where lessee covenants to construct 


69. RECOMMENDATION: That the LSTA be amended to provide an 
exemption for the initial leasing of designated land 
if the lessee covenants to construct buildings, structures, 
or other capital improvements for industrial or commercial 
purposes, the cost of which is equal to or greater than 
2/3 of the proceeds of disposition. 


COMMENT: This change is necessary to provide exemption for leasebacks 
and other long-term leases where economical value is to be added to the 


land as a part of the transaction. 
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Lease valuation: Lease of less than 
entirety of building: 


70. RECOMMENDATION: That the Lieutenant Governor-in-Council 

make a regulation under Section 23(2)(j) defining the procedure 

to follow where less than the entirety of a building or 

property is disposed of by way of lease. 
COMMENT; The valuation problems of valuing only a part of a building 
where the tenant has rights to only certain parts of the building, should 
be overcome by providing some simple rules. One suggestion is that the 
relationship of land to buildings on the whole property should govern each 


lease of a part of the property. 
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Adjusted Value of Designated Land: 


Where lease disposition created taxable value 


wi, 


COMMENT ; 


RECOMMENDATION: That the Lieutenant Governor-in-Council 
make a regulation under the provisions of Section 23(2)(j) 
defining "adjusted value" for the purposes of a disposition 
described in Section 1(1)(d)(iii) to include the "taxable 
value" of any disposition by way of lease in respect of 
which tax has been paid and any improvements added by the 
lesses but for greater certainty, should exclude any amount 
for the value of the lease, unless actually paid by the 


lessee to the lessor as consideration for entering into 
the lease. 


This regulation would provide some rules to govern the 


adjusted value of a leashold interest subsequently disposed of and 


also would prevent the multiple taxation of the same property. 
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Lease valuation: Proceeds of disposition of lease 


12: 


COMMENT ; 


RECOMMENDATION: That the Lieutenant Governor -in-Council 
make a regulation under the provisions of Section 23(2)(j) 


defining proceeds of disposition for the purposes of Section 
POL) (0d). Crs) “to cbe 


(a) 


(b) 


the fair market value of the property immediately after 
the lease was entered into, or 


where the amounts and times of payment of rent under the 
lease are reasonably determinable, the present value of 
the lease payments (determined as if the lease payments 
were computed, or to be computed, on a net-net basis) 
determined on the basis of a discounting factor that 
reasonably reflects the then current market interest 
rates, and the resultant amount is less than the 

amount in (a). 


The most difficult question on leases faced by the Committee 


was to find an equitable method of determining proceeds of disposition. 


The present value computations can be done in so many different ways, 


each of which has some merit, that a simple method must be determined. 


The valuation of the property itself, taking into account the effect 


the lease has had on the value of the property, seemed to us to be a 


method to get around the problem. 
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TAX IMPOSED UNDER LSTA ON DESIGNATED LAND OF A CORPORATION 
AND PAYABLE BY A CORPORATION, WHERE SHARES TO WHICH ARE 
ATTACHED 50% OR MORE OF THE VOTING RIGHTS ARE TRANSFERRED OR 
ALLOTTED, IN THE CASE OF A CORPORATION 50% OR MORE OF WHOSE 
ASSETS CONSIST OF DESIGNATED LAND 


The policy of the Government apparently is that the speculation in 
land intended to be cured by the Act with respect to transfers of land, would 
be present in the case of a sale of control of a corporation owning designated 
land. However, in order to devise an administratively practicable scheme, it 
has been determined that only corporations owning land constituting 50% or 
more of the assets of the corporation, shall be subject to the 50% land speculation 
tax in the case of a transfer of voting share control of the corporation. The 
arbitrariness of selecting the 50% asset test for designated land is obvious, 
especially when one considers that at any particular date a corporation may be 
under that percentage and within a week be over that percentage. Suggestions 
are set forth below to deal with this particular test which is regarded by the 
Committee as being subject to serious abuse. In this connection, it is to be 
noted that the test relates to assets only irrespective of the amount of 


liabilities of the particular corporation. 


The Committee has given consideration to the question of whether a 
tax should be imposed where voting share control of a corporation owning land 
and meeting the 50% asset test (or whatever other test is to be devised) has 
been changed. Having regard to the intention of the LSTA to impose a tax on 
land transfers where economic value of a prescribed amount or of a particular 
character has not been added to the land by the transferor thereof or where 
the land is unimproved, the Committee finds some justification for the view 
that if a change of share control of a corporation owning land were not 
subject to tax under the Act, the Act could too easily be avoided. Furthermore, 
since the intention of the Act is to put a halt to escalating land prices by 
requiring an owner to add economic value thereto, it was considered that a 
control change at a share price reflecting an increment over the land cost 
to the corporation under circumstances where the particular corporation has 
not added any economic value to the land, will result in the price of the 
land owned by that corporation being increased on an ultimate sale thereof 
by the corporation. This will be so since the purchaser of the shares 


will require his corporation to exact a higher price for its land than might 
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have been exacted by the original owner of the shares of the corporation, 

to take account of the investment of the purchaser in the shares of the 
corporation. The Committee understands the Ministry's rationale in imposing 
the tax at this stage of the change of control notwithstanding that an 
ultimate disposition of the land by the corporation conceivably would be exempt 
from tax by reason of the provisions of section 4, section 20 or section 21. 

A sale of control at the stage before the corporation attains the exemption 
status set forth in section 4(d) or (g), or before the requisite time period 
is attained under section 20, or before the subdivision agreement has been 
complied with under section 21, is comparable to a sale of the land at that 
particular time by the corporation concerned which does give rise to tax under 


the Act payable by the corporation. 


The chief criticism that has been made by Committee members and others 
with respect to the imposition of the tax on the sale of control is that a 
minority shareholder who has not sold his shares concurrently with the change 
of control will see the value of his investment reduced by virtue of the 
land speculation tax payable by the corporation. The burden borne by the 
minority shareholder in this respect is not necessarily alleviated by the 
corporation being granted a stepped-up basis to the fair market value of the 
designated land at the particular time, since the disposition ultimately made 
of the designated land by the corporation may in any event be exempt from tax 
under one of the exemptions set forth in section 4 or either under section 20 
or 21. If an exemption is applicable on an ultimate disposition by the 
corporation, the result will be that speculation tax will have been paid by the 
corporation by reason of the change of control and for that reason only, and 
consequently the minority shareholder will have borne his proportionate burden 
of the tax precipitated by an event over which he has no control. The burden 
imposed on the minority shareholder is even more iniquitous when it is 
considered that the new majority shareholder in effect will not have borne any 
portion of the tax himself. This latter consequence stems from the fact that 


the new majority shareholder in negotiating the price of the shares acquired 
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by him from the old majority shareholder will take cognizance of the land 
speculation tax to be imposed upon the corporation by virtue of the transaction 
under the LSTA. In other words, the purchase price of the control block will 
be an amount that will reflect assets less liabilities of the corporation, 
including the corporation's liability for speculation tax. Accordingly, the 
speculation tax once imposed upon the corporation will not financially hurt 

the new majority shareholder who has reflected the same in the purchase price 


of his shares. 


There is a further element of unfairness in requiring the minority 
shareholder to effectively bear a portion of the land speculation tax imposed 
on the corporation where control changes. The purchase price negotiated 
between the vendor and the purchaser of the controlling block will reflect not 
only the land speculation tax but also income taxes payable by the corporation 
in connection with the sale of any of its land or on the winding-up of the 
corporation, as well as any taxes payable by the shareholder on the winding-up of the 
corporation. However, the deemed disposition of the land arising on a sale of 
share control gives rise to proceeds of disposition equal to the fair market 
value of the land notwithstanding that the price of the shares will reflect an 
amount less than the fair market value of the land. The Committee recognizes 
that selecting the fair market value of designated land as the proceeds of 
disposition is convenient from an administrative point of view, as opposed to 
endeavouring to deem a proceeds of disposition reflective of the price paid 
for the shares owned by the controlling shareholder. It is obvious 
difficulties can arise in determining the appropriate amount to be attributed 
to a particular parcel of land where the sale price of the shares takes into 
account not only the assets of the corporation but also its liabilities 
including as set forth above potential liabilities for income tax and the 
liability for land speculation tax. One example may demonstrate problems that 
would arise in attributing proceeds of disposition to designated land based 
upon the sale price of the controlling shares. A corporation owning an 


apartment building may have mortgaged it up to its fair market value at 
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the particular time. Assuming that corporation has additional assets, the 
purchase price of the controlling shares will in effect take account of the 
fact that no value should be attributed to the apartment building. Employing 
this technique therefore gives rise to no tax in respect of the apartment 
building whereas a sale of that apartment building by the corporation would 
be based on the fair market value of the parcel irrespective of the mortgage 
liabilities attached thereto. Notwithstanding the problems created by 
relating the deemed proceeds of the land to the sale price of the controlling 
shares, the Committee believes that some correlation should be attempted, 


and a recommendation with respect thereto is made below. 


With a view to relieving the minority shareholder from bearing the 
burden now imposed upon him by reason of the tax being levied upon the 
corporation where share control changes, submissions have been made to the 
Government that the tax imposed on a sale of control be a tax imposed upon 
the selling shareholder. Such a submission overlooks the constitutional 
restraints imposed upon the Government of Ontario under the British North 
America Act, whereunder Ontario is limited to direct taxation within the 
Province. Such a transfer tax would result in the tax being imposed only 
upon residents of Ontario. Non-residents of Ontario could not be made subject 
to the tax unless the transaction took place in Ontario or the situs of the 
shares was in Ontario. Either of the foregoing two circumstances could be 
avoided; the first by effecting the transaction outside Ontario and the 
second by ensuring that there was a register of transfers for effecting the 
transfers outside of Ontario. It is recognized as well that an Ontario 
corporation may be continued under the corporation statutes of provinces 
having complementary legislation to The Business Corporations Act of Ontario, 
such as the Province of Alberta. 

The Committee raises the tentative suggestion after a preliminary 
study of the question that a suitable mechanism to relieve the minority share- 
holder from bearing any proportion of the tax payable by the corporation is for 
the Province to grant a refund to the minority shareholder payable to him only 
if an eventual sale by the corporation of the designated land would give rise 


to an exemption. Where the corporation does not sell the designated land but 


ee 


adi .bteaen tanaigibee sad notias 


sf 2 - 43 — nia 
ik 74 rua) Te > a wae » Be 2308 4a ni La cw soteds § st i; w a sq3 sar 
co Four antoliud Javegtage ode. o2 besudnrtne vd inode sols 
. ts ne 
; nes i4 ‘ 7 a2 itd may Oc GO? sei. ccviy ‘ened 
f mG ™) 4 4 s ' inane sa di 3 “DUN TAGS reds tos rr * mea ue 
<8 P2007 " ‘ , “7 ‘hl A rT Oq es ie 4 te ey tet a ba we : 
» : ~ bE ; v\ j if 4 ie aqdtn - >& ‘y Iwiok Od ettg = ; Ay : 
- a wi aS 4 AB 3 al i Aw t 2 
(7S) j La ital on it -- Lal onorny 
PEI A Poe amod 2007 ay sverted estan pO): 4 
@ 4hum 2 osuvedt sooqées aie molded agate 
7 - 


ie Maison ds gnivetiad og: wolv fev 
ioe eR! off To acenes Vd med ebqu, Wi 
tee iexioe sorans Lowinoes oes. wand, fi 

oo to alee % 10 haaqqqal “6B? aid 2 13 
sigeva ootautudysn 2 dowe, . vet utodesade J Rett a 
. oiragno NwNS VOM Bt pogil bosoq ot C 
& oe) bao f ab ovata webrisradhe ona 
if al Sluwst blvow was tadeies2 s prs 

ei00 3 roobrwet.wot ,.d¢taadad tw « mo 
> at os OLIJoRe revs aera ait 
. ) | bardb od? 2o wadaka .olsedtet oe 
ir ‘ nore. ceaats’ sd? Bhbze0719 cf 3030 
i>5 sa? & ‘cid 24 vee leet o eew eheds- gate on 

» fv en a foe 8@agon Hl qf ,obengeo e. 
ponn bine sa Lrwtoqyoy wis webay heed? 
1330 io Tod @eoo (eyedsot) Géehtend, oft a coraasaager % 


assed te ain Md 


5 oe 
; = 4 

= vyanilelistaq a ~eJi-s QL IGS EGS al Sotas7s wild eakh OF oe) 
~stutia YF sonia ‘oda avetias «> nelacdtonesltetive «a 3609 acai 


nopjuategtes ofr vd sideyeq KES Gc) Se aolttagong Yas 

qioe whl of sideyad inl onatane Vat aerlen Gd OF Pree sa 
aia svlg b¥ pow haa paéahegtugs S17 $q. mal eo toga: ee 
sud beinl batangiasy odd Clee tom. pale. ot re | a) . ivi 


= 
’ 


a 


94 


is in a position that if it were to do so the sale would be an exempt transaction, 
the minority shareholder should thereupon become entitled to the refund. The 
Committee believes that the refund mechanism should be applicable not at the 

stage where the majority shareholder sells control but rather at the aforesaid 
time of sale by the corporation of its land or the time the corporation is 

in a position to sell and obtain the exemption. There is no point in making 

the refund mechanism operative at the earlier time of the sale of control 

since an ultimate sale of the land by the corporation might not be exempt, 

in which case the earlier payment of tax simply constitutes a prepayment of 


the tax. 


For the purpose of administrative simplicity, it is suggested that 
the refund be payable to a minority shareholder only where he held his shares 
at the time of the deemed disposition which gave rise to the initial land 
speculation tax payable by the corporation. It can be recognized that a 
minority shareholder who disposes of his shares subsequent to the date of a 
deemed disposition has himself, to some extent, speculated in his shares 
and consequently there is no injustice by not making the refund payable to 


him. 


The Committee believes that a refund mechanism of the nature above 
described can be workable only if there is cooperation between the Ontario 
Government and the Federal Government. For example, any characterization of 
the refund payment made to the minority shareholder would be subject to 
interpretation of the federal taxation authorities for purposes of the 
Income Tax Act (Canada) and ultimately by the Courts. To avoid the 
confusion that is now present between the two governments with respect 
to the deductibility of the speculation tax for income tax purposes, it 
will be necessary for there to be an amendment to the Federal Income Tax 
Act to stipulate the consequence to the minority shareholder stemming from 


the payment to him of a refund by the Ontario Government. 


The suggestions of the Committee set forth below do not deal further 
with the minority shareholder problem but it is our belief that the problem 


should be explored in depth by the Government. The suggestions do, 
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however, take into account the loopholes existing in the present provisions 
especially as they relate to the deemed disposition arising as a result of 


the transfer of shares or the allotment of shares in a corporation. 


Because of the limited time available to the Committee, the 
corporation problems arising from the deemed disposition rules of the LSTA 
are set forth in the form of observations and tentative suggestions as 
opposed to recommendations, in the hope that discussions will thereupon 


be initiated within the Ministry. 
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I. Deemed dispositions = transfer or allotment 


of shares of a corporation: 


OBSERVATION: 


(A) As presently worded, the deemed disposition rule contained in clause 
(d)(vi) applies where shares carrying 50% or more of the voting rights attaching 
to all shares of the corporation are transferred or allotted. Consider, however, 
the situation where shares constituting at least 50% of the equity shares of 
a corporation otherwise meeting the asset test, (being shares that participate 
in the growth of a corporation as opposed to non-equity shares which are entitled 
to a fixed rate of return and do not participate in the growth of a corporation) 
but not carrying 50% of the voting rights attaching to all shares, are transferred 
or allotted. There are circumstances where a purchaser of shares may be content 
to acquire the equity shares in a corporation without concurrently acquiring 
507 of the votes exercisable at meetings of shareholders. Such purchaser 
may be content to have voting control of the corporation continue to lie 


with another party who is amicably disposed to him. 


The present language of the definition affords the opportunity to 
structure a transaction in such a manner as to avoid a disposition from 
occurring. For example, if a sole shareholder of a corporation owns 100 common 
shares representing all of the issued and outstanding shares, he can cause the 
corporation to issue to him 99 voting redeemable preference shares of a nominal 
par value and thereafter convert the 100 common shares into non-voting common 
shares. Upon the sale of the 100 common shares to a purchaser, sub-clause 
(d)(vi) will not be applicable. Subsequent to this sale, the common shares can 
be made voting again and the redeemable preference shares redeemed. Section 6, 
the anti-avoidance section of the LSTA, will not apply since that section requires 
that designated land be disposed of, whereas the effect of the foregoing trans- 


actions is to preclude a disposition of designated land from arising. 


The suggestion hereunder will result in a deemed disposition arising 
on the transfer or allotment of 50% of the equity shares in the capital of the 


corporation. 
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SUGGESTION: 


(A) The transfer or allotment requirement for corporations meeting 
the 50% asset test be in respect of a transfer or allotment 


of either 


(i) shares carrying 50% or more of the voting rights 


attaching to all shares, OR 


(ii) participating shares representing in the aggregate 
50% of more of all the participating shares of the 
corporation, where "participating share" is defined 
in a similar manner to the definition of "equity 
share" under paragraph 257(2)(e) of the Income Tax 
Act for purposes of determining whether a corporation 


has a degree of Canadian ownership. 


OBSERVATION: 


(B) An amendment is required to clarify the ambiguous expression ''50 
per cent or more of the assets", which gives rise to problems of interpretation 
as to whether the intention is to count assets of a corporation by number, 
use a book value basis in respect of the assets of the corporation, or use a 
fair market value basis for such assets. The most logical treatment is the 
selection of a fair market value of its assets consisting of designated land, 
prior to a transfer of shares, bonds, bank notes or other types of investments, 
including cash thereby avoiding the applicability of the 50% rule. To avoid 
such "stuffing of assets'' taking place prior to an effective sale of control, 
it is suggested that the deemed disposition rule apply to a corporation which 
has satisfied the 50% asset test throughout a 30-day period included in the 
six-month period ending at the time of the transfer of the shares. It is 
believed that the use of a 30-day period will ensure that a corporation will not 
inadvertently meet the 50% test at one point in time by reason of some event 
unrelated to the value of its real estate (such as a decline in the stock 
market reducing the value of its other investments), and shortly thereafter 


return to its normal status of not satisfying the 50% asset test. 
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SUGGESTION: 


(B) The expression "50 per cent or more of the assets of which 
consist of designated land" be amended to "at least half 
the fair market value of the assets of which throughout 
any 30-day period included in the period commencing six 
months before the share transfer or allotment and ending 


on the date thereof, consisted of designated land". 


OBSERVATION: 


(C) As presently worded, the definition of disposition applies on the 
requisite number of shares being transferred or allotted via a single 
transfer or allotment. It is suggested that a disposition should arise 
where the requisite number of shares is transferred or allotted by means 
of a series of transfers or allotments as opposed to a single such transfer 


or allotment, for the purpose of avoiding the application of the definition. 


The Committee recognizes the problems generated when tax is made 
exigible upon an anti-avoidance purpose being ascertained, but believes 
that an expansion of the definition to cover the foregoing situation is 
necessary. Again, Section 6 of the LSTA would not be applicable since 
it is a condition of its application that a disposition has occurred, 
whereas the consequences of the action taken by the series of transactions 


is to preclude a disposition from arising. 
SUGGESTION: 


(C) Where a number of shares of a corporation have been transferred 

or allotted in a series of transactions such that if the said 

number of shares had been transferred or allotted ina single 
transaction, the definition of "disposition" would be applicable, 

and one of the main purposes of the transfer or allotment of the 

said number of shares having been effected in a series of trans- 
actions as opposed to one transaction, was to avoid the applicability 
of the definition of ''disposition'"' as set forth in sub-clause 


(vi) of clause (d), the said definition shall be applicable. 


OBSERVATION: 


(D) As presently worded, a disposition will arise if the controlling 
shareholder owning shares carrying more than 50% of the votes attached 


to all shares of the corporation, has allotted and issued to him by the 
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corporation shares carrying more than 50% of the votes exercisable at 
shareholders’ meetings notwithstanding that there has not been a change of 


control. 


An amendment is suggested to ensure that an allotment and issue 
of shares can only give rise to a disposition where a change of control 


is thereby effected. 
SUGGESTION: 
(D) The definition shall not include an allotment and issue of 


shares that does not give rise to a change of control of a 


corporation. 
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II. Deemed dispositions - chain 

corporation concept: 
‘OBSERVATION: The definition of "disposition" contained in Section 1(1)(d)(vi) 
extends only to a transfer or allotment of shares of a corporation owning 
land. However, a sale of shares of a corporation not satisfying the 50% 
asset test but controlling the land corporation that does satisfy the asset 
test, will not be subject to the LSTA, notwithstanding that in substance 
the aforesaid transaction may be equivalent to the sale of the shares of the 
land corporation. The corporation owning the shares (hereinafter called 
the "holding corporation") may have acquired the shares of the land corporation 


by means of one of the following methods: 


(i) an acquisition of the shares at a time when the land 


corporation did not satisfy the 50% test; 


(ii) an acquisition of the shares at a time when the land 
corporation did satisfy the 50% test but the proceeds 
of disposition did not exceed the adjusted value of 


the land owned by the land corporation; 


(iii) an acquisition that was the subject matter of a roll- 
over exemption, the shares having been acquired for 
example from the controlling shareholders of the 


holding corporation. 


NOTE: This (iii) assumes a rollover exemption in respect not only of a 
transfer of land into a corporation controlled by the transferor, but as 


well in respect of a transfer of shares of a corporation meeting the 50% asset test. 


(iv) an acquisition at a time before April 9, 1974. 


On the transfer of the requisite number of shares of the holding 
corporation, query whether there is any reason why a disposition of the 
designated land owned by the land corporation should not occur. None of 
the four modes of acquisition outlined above give rise to any equities 
militating against a deemed disposition of designated land owned by the 
land corporation. If the premise is accepted that a sale of the requisite 
number of shares of a corporation satisfying the 50% asset test should result 
in a deemed disposition of the land of such corporation, then it appears that 
a two-tier corporate structure (whether arising at the inception of the two 
corporations or by virtue of a later acquisition of one corporation by another) 


ought not to be available as a device to avoid the impact of the tax. 
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The two-tier corporate set-up as a possible device to avoid a 
deemed disposition on a sale of shares constitutes the simplest example 
of the problems posed by the existence of a tier of corporations. This 
problem has been dealt with for designated surplus purposes in the Income 
Tax Act (Canada) by means of a chain corporation concept. In the limited 
time at its disposal, the Committee has not been able to even consider the 
application of that concept to the LSTA, but further consideration might 


be given to this area. 


One of the difficulties stems from the fact that as in the case 
of two-tier corporate structures, the existence af a tier of at least three 
corporations may originate for purposes totally extraneous to income tax 
considerations or tax considerations under the LSTA. Should a sale of shares 
of a top corporation create a deemed disposition of land owned by the third 
or fourth corporation down? In this context of a controlled group of more 
than two corporations, the Committee puts forth the suggestion below dealing 


only with a two-tier corporate set-up. 


The Committee at this stage does not suggest the inclusion in 
the LSTA of an anti-avoidance provision similar to subsection 247(1) of the 
Income Tax Act (Canada) to deal with this problem of tier corporations for 
the simple reason that specific rules are always preferable to general rules 


depending upon an intention that is often difficult to fathom. 


SUGGESTION: That an amendment be made so as to define a disposition of 
designated land owned by a corporation satisfying the 50% asset test 
(hereinafter called the "land corporation") as arising upon the sale 

or transfer in any manner of the beneficial interest in or the allotment and 
issue of, the requisite number of shares of a second corporation not satisfy- 
ing the 50% asset test and owning the requisite number of shares of the 


land corporation. 
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TIL. Deemed disposition - rollover to corporation 

followed by transfer of shares: 
OBSERVATION: Assume that the LSTA provides for a Section 85 Income Tax Act 
(Canada) (Section 79 of the Ontario Corporations Tax Act) rollover exemption 
and that the same has been taken under the LSTA in either of the two following 


situations: 


(i) a transfer of shares of a corporation (the "land corporation") 
satisfying the 50% test to another corporation controlled by 


the transferor; 


(ii) a disposition of designated land by a transferor to a 


corporation controlled by the transferor. 


In situation (i), assume a subsequent sale of the requisite number 
of shares of a corporation that controls the land corporation via intermediate 
share holdings in circumstances where our Suggestion on II Deemed dispositions - 
chain corporation concept is not applicable because the controlling corporation does 
not itself own the requisite number of shares of the land corporation. It is 
suggested this subsequent sale should give rise to a deemed disposition of all 
the designated land of the land corporation provided that the latter still satisfies 
the 50% asset test. It is believed that this rule should apply whether or not the 


controlling corporation itself satisfies the 50% asset test. 


In situation (ii), assume a subsequent sale of the requisite number 
of shares of a corporation that controls the land corporation, irrespective 
of whether or not the land corporation at such time satisfies the 50% asset 
test. It is suggested this subsequent sale should give rise to a deemed 
disposition of that designated land owned by the land corporation which 


previously was the subject matter of the Section 85 type rollover. 


Query whether a rollover exemption taken in respect of a transfer 
of shares of the controlling corporation should result in the deemed disposition 
rules suggested herein not applying. It is likely that a deemed disposition 
should not occur in the land corporation where an exemption is granted 


in respect of the transfer of shares of a corporation controlling the 


land corporation. 


It should be noted that a controlling corporation for these purposes, 
as in the case of the associated corporation legislation contained in the 
Income Tax Act (Canada) and the case law interpreting the same, would be 
either the top tier corporation in a chain of corporations or a corporation 


beneath the top tier corporation, but higher in the chain than the land 


corporation. 


i P arias ts 
i; ; a 
iw 

(eel 


oa a I wa © a i 
| iy ar ie » ee a4 : a 
23K ROT weno | 
| rol ments mvt Cha 


aalvol teh as ofa i sedsie. 


("'ntiamtouwos bal” otizh 
ye a abi hotda ; >, ¥ 
me eg ej iin 

side's ay 


| ; nant A) ih 
n OF -invelignall ry el host bedava ea in hae - t 
sernahangs oda ¢t bade spe 


“ating =f) aint edt ia a hee Sgerlipe edu & sodas geviie sao 
wtatiemiint atv aod tery san: bivat eid elorIneds toda OIA TOROS . 

~ anorstvoqe th henged hi 99 nolbiiesigyar? EE avonedamub iin: nw 
avok ool soseg thd a riersde: mly aepaged oldest! qaqa Jom eh 3q9orr0n ora qt 
ak xT 4irel IGLOWYOD bon oie le enrads Yo Sedna ost akupst add uf 
Iln lo nosoheogagh. bamah « oF @alt serg Sivede eiee soncpandie. mbit 
asiteties (fice tyyael ott geda LeNiveug Aolrero¢veo Bik gu, 3p, fret t 
ody Yom 10 worlttedy qiqgm bloody abite alda. oand beet Lindl ad 37 eet Janene 
«fea? Joanne f Te) i te Soir seat Nae. 


» 


X 


1 


tsherts soichuper- sti to ata didbenaduia 4 smueen CRP) noLievale a 
eviucogsarel waltetoqteg baal ond oloviaos sad aol set0gsar at 
janee NO? az gobleidag amb? Woe J@ coldatogyos Gar ad toms 

Lome a ot sels ovig bleote alda sconpoudun eras beseageiie t 
fobdw obisoyoytom beet andy yt banwo heel besengtaah reds wil 


+ 


L 2 | : ec 
my, 
ts lenntd # 2a souyees at aedad Goltqmene viwalios &@ ‘soils sale wreup Dol 


oaliieeqeih bomset oii n? thueet bluode getseiodmos. gal ilowings ona aii us besa 
ede ; 

aoltbenqelt bewesbh o Joig glad et 47 .gabylqqu 268 piesa -t ae =; 
bodice w ab hebiquexe nu eseiw noksseqres biel oF rid 39990 


-tevel ios gqyt 28 aet3a08 Git 26 sestam t99tdue eas 


bai a ale 


ii natdtorgees motzateereo & Yo adtads So totecerd, odd. io 4 ) 


<. 
ra? 


ee 


77 * 
‘ee 
pe 


ESseoqwq seont tol seilevqter gnlisovsnes 9 ted’ hesog sd. bi ies 
ana ni healamas anivelaigel fudreseg7oo heghonnee oda 2 , 

o bluow ,amna oda gniterqyatas wal weao ot? bre (nbane 
agiwWradtas & t6 adelInaegues Yo minds ww? Bok TaFIGIOD, 2 


boal ols seda wisdo afd wt sordg et ave 's octane 


103 


SUGGESTION: That where a rollover exemption has been availed of under 

the LSTA in respect of a transfer of shares or a disposition of land to 

a corporation controlled by the person making the transfer or disposition, 

a subsequent sale or transfer of the beneficial interest in, or the allotment 
and issue of, the requisite number of shares of a corporation controlling 
directly or indirectly the corporation whose shares were so transferred 

or controlling directly or indirectly the corporation to whom the designated 
land was so disposed, as the case may be, shall result in a deemed disposition 
of all the designated land owned by the corporation whose shares were so 
transferred if such corporation satisfies the 50% asset test, and a deemed 
disposition of that designated land so disposed of to the transferee 
corporation irrespective of whether or not such transferee corporation at 


the relevant time satisfies the 50% asset test. 
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IV. Value of designated land on deemed disposition: 


OBSERVATION: As set forth in the prefatory remarks to this discussion relating 
to the deemed disposition of designated land arising on a transfer or allotment 
of the requisite number of shares of a corporation, it may be unfair that the 
proceeds of disposition of such designated land should be equal to the fair 
market value thereof. The unfairness lies in the fact that the price of the 
shares inevitably reflects an amount less than the fair market value of the 
designated land since it takes into account potential liabilities for income 


tax and land speculation tax exigible under the LSTA. 


The Committee recognizes the impossibility of the legislation 
setting out a formula whereby the proceeds of disposition of the designated 
land can be tied directly to the sale price of the shares. However, with a 
view to affording some relief to the corporation which bears the tax, it 
is suggested that an amount less than fair market value of the designated land 
be deemed the proceeds of disposition where it can reasonably be considered 
that the purchase price of the shares was reduced to take into account the factors 


outlined below. 


SUGGESTION: That Section 1(9) of the LSTA be amended to 
provide that where a transfer or allotment of shares gives 
rise to a deemed disposition under sub-clause (vi) of clause 
(d), of designated land of a corporation, the proceeds of 
disposition of the designated land shall be the fair market 
value of the designated land at the time of the deemed dis- 
position, less an amount that can be reasonably considered 
as having been discounted on the purchase of the shares by 
reason of the factors likely taken into account in establishing 
the said sale price of the shares transferred or allotted, 
including the corporation's potential liability for income 
tax arising on the sale of any designated land and the 


corporation's potential liability for tax under the LSTA. 
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V. Deemed disposition - amalgamation: 

OBSERVATION: It is suggested that sub-clause (d)(vii) need extend only 

to statutory corporate mergers to protect the Revenue from leakage, and 

only in those cases where the merging corporation satisfying the 50% asset 

test is controlled otherwise than by the person or group of persons controlling 
the corporate entity resulting from the amalgamation. Where there is not a change 
of control there is no real change of economic interest justifying the 
imposition of a tax, either under Section 2(1) ("the speculative tax") or 

under Section 2(2) ("the land transfer tax"). The type of amalgamation 
contemplated is that described in Section 196 of the Business Corporations Act 
(Ontario) and in Section 137 of the Canada Corporations Act. Section 87 of the 
Income Tax Act (Canada) and Section 81 of the Ontario Corporations Tax Act 

as well deal with this type of amalgamation. The statutory mergers contemplated 


herein however also entend to foreign statutory mergers. 


If amalgamations did not give rise to a deemed disposition, the 
way would be open for large corporations to merge with smaller corporations 
having land sought by the former corporations, and thereafter shareholders 
who held shares previously in the larger corporation could acquire the 
shares of the amalgamated entity held by the previous shareholders of the 
small corporation without attracting the provisions of the deemed disposition 
rules contained in the Act. However, rollover exemptions are suggested 
elsewhere in respect of amalgamations of public corporations. The expression 
"merger, consolidation or any other like arrangement" now found in sub-clause 
(vii) is ambiguous and not required to protect the Revenue against leakage, 
since an ordinary disposition of land will inevitably result on any other form 


of consolidation other than a statutory merger. 


SUGGESTION: 


(A) That sub-clause (vii) of clause (d) of Section 1(1) be repealed 
and there be substituted in lieu thereof a provision of the 
following effect - The amalgamation by means of a statutory merger 
of two or more corporations, where at least half the fair market 
value of the assets of one or more of the said corporations 
throughout any 30 day period included in the six-month period 
commencing six months before amalgamation and ending on the 
date thereof consisted of designated land (which corporation 


is herein called the "designated land corporation") to form 
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one corporate entity, where the designated land corporation 
was immediately before the amalgamation controlled by a person 
or group of persons different from the person or group of 
persons that controlled the corporate entity resulting from 


the amalgamation immediately thereafter. 


That any amalgamation by statutory merger of two or more 
corporations not resulting in a disposition as set forth 
in (A) above, shall give rise to rollover treatment in respect 


of any designated land held by a merging corporation. 
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Vis Controtr-=-"Definition in Section LUD): 


OBSERVATION: The present definition of control of a corporation is imper- 
fectly worded. A "control test" is required for purposes only of sub-clause 
(vii) of clause (d) and for the purpose of Section 2(2). The suggested 
definition below is adopted from the language contained in the pre-1972 


Income Tax Act relating to a personal corporation. 


SUGGESTION: That Section 1(5) be repealed and in lieu 

thereof a provision of the following effect be substituted. 
For the purpose of the LSTA, "control" of a corporation 

means control whether through holding a majority of the shares 
of a corporation or in any other manner whatsoever, and the 


word "controlled" has a comparable meaning. 
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VII. Section 2(2) - Sale of less than 100% of the shares of a corporation: 


OBSERVATION: Section 2(2) as presently drafted is predicated upon a 20% tax 
being payable on the fair market value of the designated land owned by a 
corporation satisfying the 50% test, where the result of the transfer or 
allotment of the requisite number of shares is that control of the corporation 
has changed and the corporation is immediately after such transfer or 
allotment a non-resident corporation as defined in the Land Transfer Tax Act, 
1974. This rule imposes the 20% tax on a 100% interest in the designated 

land notwithstanding that non-residents have not acquired 100% of the 
outstanding shares of the corporation, and for that matter may only have 


acquired 50% of the shares of the corporation. 


Inequitable consequences flow from the foregoing principle. Assume 
that A, a Canadian, and B, a non-resident, acquire ownership of 100% of the 
outstanding shares of a corporation meeting the 50% asset test, the shares 
being divided equally between them. A deemed disposition occurs under sub- 
clause (vi) of clause (d) and the combined effect of Section 1(9) and 
Section 2(2) of the LSTA is that a 20% tax is imposed on the fair market value 
of the designated land, notwithstanding that B does not himself have control 
over the corporation but in fact only owns 50% of the outstanding shares. 
Assume that subsequently B decides to acquire the 50% of the shares held by A. 
Section 2(2) is again applicable since control of the corporation is now 
exercisable by a person different from those by whom control was previously 
exercisable. Again the 20% tax is imposed on the fair market value of 100% 


of the designated land. This is certainly an inequitable result. 


Since the deemed disposition test arises on a transfer or allotment 
of 50% of the shares of a class (whether voting or participating shares as 
suggested in our SUGGESTION I), it is suggested that where a shareholder whose 
previous acquisition of shares gave rise to the payment of tax under Section 2(2), 
acquires more shares of the corporation causing a change of control, the 
corporation ought not to pay the full tax. The tax otherwise payable should 
be reduced by the proportion thereof, that the shareholder's holding of 


shares at the time of the prior payment of tax bore to the number of shares 
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of the corporation that constituted 50% of the outstanding shares of the 
particular class. In the example provided above, where B on the previous 
acquisition acquired 50% of the shares of the corporation, the tax otherwise 
payable on the acquisition of the remaining 50% from A is eliminated since 


the tax otherwise payable is reduced by the proportion of in effect 50/50. 


Another example will illustrate the manner in which this suggestion 
could operate where a number of shareholders constitute a group that has 
acquired control. Assume that all of the shares of the corporation are acquired 
by A, B, and C who are Canadians holding 50% of the outstanding shares and D, 

E, and F, who are non-residents holding the remaining 50% of the shares in equal 
amounts. The tax is of course exigible under Section 2(2) since 50% of the 
shares are transferred to non-residents. Subsequently, E and F determine to 
acquire all of the shares held by A, B, C, and D, representing 66 2/3% of 


the outstanding shares. 


As presently drafted the full tax is again exigible. The effect of 


the suggestion is that the tax otherwise payable is reduced by the fraction 

Be 33 1/3 
50 

that is equitable and in accordance with the substance of the transaction 


r 2/3. In other words, 1/3 of the tax becomes exigible, a result 


whereby E and F acquired a further 1/3 of the outstanding shares of the 


corporation in order to bring them up to the 50% level. 


The suggestion has been made that the tax payable under Section 2(2) 
be related to the percentage of shares of the corporation that is changing 
hands, in order to equate an acquisition of shares to a direct acquisition 
of land by the non-resident. Yet, proponents of this view do not advocate 
that the tax be exigible where less than 50% of the shares are transferred 
or allotted as in the case of direct ownership of land. To accede to such 


proposal would result in further inconsistencies. 


It has also been suggested that a transitional rule be adopted in 
respect of a corporation whose shares were held on April 9, 1974 to an extent 


not exceeding 50% by non-residents, to provide that where some or all of such 
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non-residents subsequent to such date acquired a further 50% of the shares 

of the corporation the tax should be imposed on the fair market value of 

a 1/2 interest in the designated land instead of being imposed in respect of 
a 100% interest in the designated land. Advocates of such a suggestion 

point out that if the non-residents held their interests in the land on 
April 9, 1974 directly as opposed to indirectly via the corporation, any 
subsequent increase in their interest in the land would produce tax 

under The Land Transfer Tax Act, 1974 in respect of the additional interest 
acquired as opposed to in respect of 100% of the designated land. Such 
observation is of course correct but it must be borne in mind as well however 
that Section 2(2) of the LSTA is operative only where 50% of the shares of 
the corporation are allotted or transferred, while the Land Transfer Tax Act, 
1974 is operative in respect of the acquisition of any percentage interest 

in the land. Accordingly, those proposing this change are in effect 
endeavouring to obtain the best of both worlds. Notwithstanding the foregoing 
remarks the Ministry may wish to provide a transitional rule to cover the 
position where non-residents held not more than the requisite shares on 


April 9, 1974 in a corporating meeting the 50% test. 


SUGGESTION: That Section 2(2) of the LSTA be amended 

to add thereto a proviso to the effect that on a 
disposition occurring by reason of the events described 

in sub-clause (vi) of clause (d) where the transfer or 
allotment of the requisite number of shares of the 
corporation is to a person or group of persons in respect 
of whose prior acquisition of shares in the corporation a 
tax was exigible under the said Section 2(2), the tax 
otherwise payable shall be reduced by a fraction whose 
numerator is the number of shares owned by such person 

or group of persons immediately after the disposition that 
gave rise to the said tax on the prior acquisition, and whose 
denominator is the number of shares of the class that 
constituted 50% of the shares of the class owned by the 
person or by the group, as the case may be, immediately 
after the said disposition that gave rise to the said tax 


on such prior acquisition. 
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LAND SPECULATION TAX ACT, 1974 


ROLLOVERS 


A "rollover" is a mechanism whereby assets are transferred among 
related parties without any actual or deemed realization and therefore without 
any immediate tax cost. The tax impact of such transfers is deferred until 
such time as the transferee disposes of the assets (or is deemed to have 
disposed of the assets) to an arm's length party, normally through carrying 
over the ''cost basis" of the property to the new non-arm's length owner. In 
essence, a rollover is a means of deferring the payment of tax that would other- 
wise arise on a transfer which does not involve a substantial shift in economic 


ownership, until the time when such a change in "real" ownership does occur. 


The Committee is firmly of the view that the Land Speculation Tax Act 
(and also the Land Transfer Tax Act) should be amended to provide for such 
a deferral of tax. Failure to provide an exemption where land has been 
transferred between related parties will unfairly penalize many transfers 
arranged in common business reorganizations, and unduly inhibit the flex- 
ibility of Ontario land owners to rearrange their affairs for reasons 


unconnected with tax avoidance. 


Generally speaking, rollovers similar to those contained in the 
federal Income Tax Act and the Ontario Corporations Tax Act should also 
pertain in the case of the Land Speculation Tax Act. Such rollovers should 


include a deferral of tax in all of the following transfers: 


interspousal transfers 


- intra-family transfers 

- transfers on death (at fair market value) 
- principal residence to testamentary trust 
- amalgamations 

- winding-up of wholly-owned subsidiary | 

- incorporation of proprietorship 

- incorporation of partnership 

- transfer to partnership 

- winding-up of partnership 


- sale to an 80%-owned subsidiary 
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Our specific tentative recommendations on certain of the ahove 


proposals are as follows: 


jw We recommend that a further exemption be added to Section 4 of the 
Land Speculation Tax Act to provide that no tax is payable when designated 


land is transferred from one spouse to another. 


Interspousal transfers of property have already been widely recognized 
as transactions which should not give rise to tax. This is reflected in the 
Income Tax Act (Canada), the Ontario Corporations Tax Act and the Ontario Gift 
Tax Act. There would appear to be no reason for imposing a tax on an inter- 
spousal transfer (whether by sale or gift) under the Land Speculation Tax Act, 
although the "cost basis" of the land to the transferring spouse should become 


the initial cost basis to the spouse receiving the property. 


Zs Where designated land is disposed of to a member of the family as 
defined in Section 1(1)(g), we recommend that no tax should be payable at such 
time but that the adjusted value of the transferor at the time of disposition 


should be the deemed adjusted value of the transferee. 


oe We recommend that a provision be added in Section 4 to clarify that 
if the transferor is the beneficiary of the designated land under a last will 
and testament or on the intestacy of any person, and that person would have 
been entitled to an exemption under Section 4, the transferor would be entitled 


to the exemption to which that person would have been entitled to had he been 


the transferor. 


4. We recommend that the exemptions listed in Section 4 be expanded to 


provide for tax exempt rollovers of designated land in the situations described 


below: 


(a) Rollover from an individual to a corporation controlled by 
the transferor immediately after the transfer. 


Section 85(1) of the Income Tax Act (Canada) provides for a 
rollover from an individual owning 80% of the shares of a 
corporation to that corporation. (It is proposed under the 
recent federal Budget that this exemption be broadened to 
provide a rollover in virtually all transfers of assets 
to a company for shares.) A similar rollover exists under 
Section 85(2) of this Act in the case of transfer from a 
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partnership to a corporation, 80% of whose shares 

are owned by the partnership, This exemption is 
obviously justified because of the limited effective 
change of control which occurs in these circumstances 
with respect to the transferred property, and we 
would suggest that it be included in the Land 
Speculation Tax Act. 


(b) Rollover from trust to beneficiary. 


Section 107(2) of the Income Tax Act (Canada) provides for 
a rollover of property out of a trust to a resident 
beneficiary, and in certain circumstances to a non-resident 
beneficiary. The Land Speculation Tax Act only provides 
for such a rollover in circumstances where no "disposition" 
occurs because there is a change in the legal ownership of 
the property without any change in the beneficial ownership 
thereof (Section 1(1)(b)). In the case of the vast 
majority of trusts, a beneficiary does not have any beneficial 
ownership in the underlying assets and therefore the disposition 
of designated land from such a trust will give rise to the 
imposition of Land Speculation Tax unless a particular 
exemption in Section 4 is available. 


(c) Other rollovers. 


The Ontario Income Tax Act, Ontario Corporations Tax Act 
and the Income Tax Act (Canada) provide for extensive roll- 
overs. The Land Speculation Tax Act provides for only one 
rollover - the transfer of land on the winding-up of 
a corporation and the distribution of its assets to its 
shareholders when at least 50% of the assets of the 
corporation consist of designated land. 


We recommend that the following further rollovers be considered, 
with appropriate safeguards to prevent revenue leakage: 


Relevant provisions 


Ontario 
Federal Income Corporations Type of 
Tax Act Tax Act Transfer 
85(1) 791) Transfer of property to corporation by 
controlling shareholder 
85(2) 79 (2) Transfer of property to corporation from 
partnership 
85(3) 4903) Transfer of property on winding-up of 
partnership 
86 80 Reorganization of capital of corporation 


(for deemed dispositions) 


87 81 Statutory amalgamation (deemed disposition) 
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Relevant provisions 


Ontario 
Federal Income Corporations Type of 
Tax Act Tax Act Transfer 
88 82 Winding-up of subsidiary (regardless 
of assets) 
97(2) 86(2) Contribution of property to partnership 
107(2) 96(2) Disposition by trust in satisfaction 
of capital interest 
98(3) 87(4) Transfers where partnership ceases 


to exist 


We further recommend that where a principal residence is disposed 
of to a trust in favour of a spouse the "character" of the principal residence 
should flow through to the trust. (See Subsections 40(4) and 40(5) of The 


Income Tax Act (Canada) .) 


The Committee, in the limited time at its disposal, has not had a 
full opportunity to consider all of the details necessary to implement its 
suggestions for a substantial expansion of the "rollover" provisions of the 
new legislation. However, the Committee urges that an immediate start be made 
on the appropriate revisions to the Acts and regulations to implement the highly 
desirable objective of removing impediments to transfers arising out of commercial 


and business reorganizations. 
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Commentary on deductibility of land 
speculation tax for income tax purposes: 


In the event that the tax imposed by the LSTA is considered not 
to be a deductible expense for federal income tax purposes, we suggest that 
consideration be given to amending the definition of "net costs of disposition" 
to include any income taxes otherwise payable under Section 123 of the Income 
Tax Act (Canada) as a result of the disposition of designated land in Ontario. 
As a further alternative, the Minister might propose lowering the rate of 


land speculation tax to 25%. 


In his Budget speech of April 9, 1974, the Treasurer of Ontario has 
made it clear that the LSTA is not to be considered as a revenue-raising 
statute. In fact, it would appear from a reading of the Budeet speech that if 
no tax is collected the policy objectives of the statute will have been achieved. 
The attached schedule indicates that the same effective rate of tax can be 
achieved if any income taxes in respect of the sale of designated land are 
treated as a deduction in poupotine the taxable value for purposes of the LSTA. 
Although the effective rate is maintained, there is a shift in the allocation 


of revenue from the Provincial to the Federal government. 


While the total income tax and land speculation tax borne by the taxpayer 
would be the same amount in the aggregate whether the land speculation tax were 
treated as deductible expense or the income tax liability were included in 
"net costs of disposition", the latter solution adversely affects the cumulative 
deduction account of those persons disposing of designated land which are 


Canadian-controlled private corporations. 


An alternative solution is to lower the rate to 25%, however, this 
would continue to adversely affect the cumulative deduction account of a 


Canadian controlled private corporation, but to a lesser extent. 
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ANALYSIS OF TAX EXIGIBIE: 


Assumptions (a) the gain subject to tax forms part of "active business 
income" of the corporation 


(b) the individual has a marginal tax rate of 30% 
(c) the gain amounts to $200 


(d) the corporate tax rates are 1974 rates as defined in 
Section 123 of the Income Tax Act (Canada) 


If land speculation tax is not deductible - 


Canadian 
Public/ other controlled 
private private 


Individual corporation corporation 


Gain on sale of land $200 $200 $200 
Income taxes thereon 60 100 54 

$140 $100 $146 
Land speculation tax S770 S50 73 
Totad taxes 130 $150 127 

If land speculation tax is deductible - 

Gain on sale of land $200 $200 $200 
Land speculation tax thereon 100 100 100 
Taxable income $100 $100 $100 
Income taxes a0 50 S27 


iat eas 


Total taxes 130 $150 $127 
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Effect on Cumulative Deduction Account: 


From the preceding analysis of tax exigible it can be seen that the 
Canadian controlled private corporation has $73 available for dividends (being 


the difference between the $200 gain and $127 total taxes). 


The cumulative deduction account is increased by the taxable income 
and decreased by 4/3 of the taxable dividends paid. If all of the after-tax 


income is paid out as a dividend the effect on the cumulative deduction account 


will be as follows: 


(a) Assuming speculation tax not deductible: 


Taxable income $200 
Deduct: 4/3 of taxable 

dividends (4/3 x $73) 97 

Permanent erosion of CDA $103 


| 


(b) Assuming speculation tax deductible: 


Taxable income $100 
Deduct: 4/3 of taxable 
dividends (4/3 x $73) 97 


Effect on CDA due to 
rounding 
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